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AGENDA 
PHILOMATH CITY COUNCIL 

June 8, 2020 
Council Chambers; Philomath City Hall 

 
Mission:  To promote ethical and responsive municipal government which provides its citizenry with high 

quality municipal services in an efficient and cost effective manner. 

REGULAR MEETING 
7:00 P.M. 

 
Meeting Access Information 

This meeting is being held via video conference.  Citizens should use the video link or phone number 
provided below to listen to the meeting.  For residents that do not have a phone or access to the internet, 
a small number of chairs will be provided at City Hall to comply with public meetings laws and social 
distancing requirements.      
 
Please use the following link or phone number to access the meeting: 
 Video:   https://zoom.us/j/2065507670?pwd=eTJqL3Nubk83ODJKTy9LdUQvYXg5Zz09 
 Phone:   312-626-6799 
 Meeting ID:  206 550 7670 
 Password:   Philomath 

 
Meeting Conduct 

All non-city participant microphones and screens will be muted. Presenters and members of the public will 
only be unmuted if called on to speak. The chat function will be disabled during the meeting.  
 

Opportunities to Comment 
The following options are available for the public to provide comment: 
1) Sign up by contacting the City Recorder at ruth.post@philomathoregon.gov or by calling 541-929-6148 

no later than 4:00 p.m. on the day of the meeting. 
2) Submit written comments by email to the City Recorder at ruth.post@philomathoregon.gov no later 

than 12:00 p.m. the day of the meeting. 
3) Submit written comments in the City Hall parking lot drop box no later than 12:00 p.m. the day of the 

meeting. 
4) Mail written comments to PO Box 400, Philomath, OR 97370 3-4 days prior to the day of the meeting. 
 
A. ROLL CALL 

B. CONSENT AGENDA 
The following items are considered to be routine and will be enacted in one motion. There will be no separate 
discussion of these items unless a Council member so requests, in which case the item will be removed from the 
Consent Agenda and considered under “Items Removed from Consent Agenda.” If any item involves a potential 
conflict of interest, Council members should so note before adoption of the Consent Agenda. 
1. City Council minutes of May 11, 2020 

C. ITEMS REMOVED FROM CONSENT AGENDA 
 

D. PUBLIC HEARING 
1. FY 2020-2021 City Budget 

E. VISITORS COMMENTS 
Per Resolution P20-03 Emergency Declaration, verbal visitors’ comments has been 
temporarily suspended.  Submit written comments to the City Recorder prior to the meeting. 

http://www.ci.philomath.or.us/
https://zoom.us/j/2065507670?pwd=eTJqL3Nubk83ODJKTy9LdUQvYXg5Zz09
mailto:ruth.post@philomathoregon.gov
mailto:ruth.post@philomathoregon.gov
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F. PROCLAMATION 
1. Resolution 20-05 to recognize and celebrate the Philomath High School Class of 2020 

graduates 
 

G. OLD BUSINESS 
1. Proposed Landmark Drive Local Improvement District, Engineer’s Report 
 

H. NEW BUSINESS  
1. Council Terms Charter Amendment review of draft text 
2. OLCC application from Eats & Treats 
 

I. COUNCIL REPORTS 
1. Philomath Community Services 2019 Annual Report – Councilor Low 
 

J. STAFF REPORTS 
1. City Manager 
2. City Attorney 
3. Finance Director 
4. Police Chief 
5. City Recorder 
6. Public Works Director 

K. INFORMATION & CORRESPONDENCE 
1. Philomath Connection ridership for May 
2. Finance & Administration Committee minutes of 05/19/2020 
3. LOC article on State revenue projections 
4. Email from City Attorney’s Office regarding Oregon Court of Appeals decision on 

SB1573 lawsuit 
5. Letter of thanks from Vina Moses FISH 
6. Letter of thanks from ABC House 
7. Letter of thanks from Strengthening Rural Families 
8. Park Advisory Board minutes of 05/14/2020 

 
L. EXECUTIVE SESSION 

1. Consultation with Legal Counsel with regard to litigation per ORS 192.660(2)(h) 
M. RECONVENE 

1. Return to public session 
N. ADJOURNMENT 

CITY MEETING/EVENTS SCHEDULE 
(As of 6/3/2020) 

JUNE 2020 
June 8 7:00 PM City Council and Urban Renewal Agency meetings 
June 15 6:00 PM Planning Commission meeting 
June 22 7:00 PM City Council and Urban Renewal Agency meetings 
 
All meetings are held at City Hall Council Chambers, 980 Applegate Street, Philomath, unless otherwise indicated. Tentative 
meetings may be cancelled if there is no business to be conducted. Refer to the City Meetings & Events calendar on the City’s 
website for confirmation of meetings. 

http://www.ci.philomath.or.us/
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 1 
PHILOMATH CITY COUNCIL 2 

REGULAR MEETING 3 
MINUTES 4 

May 11, 2020 5 
A. ROLL CALL 6 

The City Council of the City of Philomath was called to order by Mayor Eric Niemann on 7 
Monday, May 11, 2020 at 7:00 p.m. Due to the Oregon Governor’s Executive Order 20-12 8 
requiring social distancing due to the COVID-19 pandemic, the meeting was held via video 9 
conferencing technology with the public allowed to attend electronically and in limited 10 
capacity in the Philomath City Hall Council Chambers, 980 Applegate Street, Philomath, 11 
Oregon. Instructions with opportunities for the public to comment were provided on the 12 
meeting agenda, City’s website, and media notice. 13 

Present:       Absent: 14 
Mayor Eric Niemann     Councilor Chas Jones 15 
Councilor Ruth Causey 16 
Councilor Doug Edmonds 17 
Councilor Matt Lehman 18 
Councilor David Low 19 
Councilor Matthew Thomas 20 

Staff Present:      Staff Absent: 21 
City Manager Chris Workman    None. 22 
City Attorney Jim Brewer 23 
Chief of Police Ken Rueben 24 
Finance Director Joan Swanson 25 
Public Works Director Kevin Fear 26 
City Recorder Ruth Post 27 

B. CONSENT AGENDA 28 
1. City Council minutes of April 13, 2020 29 
MOTION: Councilor Edmonds moved, Councilor Causey second, to approve the consent 30 
agenda and meeting agenda for the May 11, 2020 meeting as presented. Motion 31 
APPROVED 6-0 (Yes: Causey, Edmonds, Lehman, Low, Thomas and Niemann; No: None). 32 

C. ITEMS REMOVED FROM CONSENT AGENDA 33 
None. 34 

Mayor Niemann acknowledged that this is National Police Week and thanked Chief Rueben 35 
and the Police Department for their service. He also noted that last Friday was Fallen Police 36 
Officers Memorial Day. 37 

Mayor Niemann acknowledged that next week is National Public Works Week and thanked 38 
the Public Works Department for their services. 39 

D. PUBLIC HEARING 40 
1. Proposed uses of State revenue sharing funds – Mayor Niemann noted that no 41 
comments had been received regarding the proposed uses of State revenue sharing funds. 42 
Mr. Workman summarized types of revenue received from the State of Oregon from taxes 43 
on tobacco, marijuana, and transportation. Ms. Swanson noted that a portion of the liquor 44 
tax is the tax being addressed by the public hearing. She reviewed the public hearing that 45 
was held by the Budget Committee and that there were no requests received for public 46 
comment. There was discussion about the City’s share historically being budgeted in the 47 
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General Fund. There was discussion about the revenue to be received and that the City 1 
would be proceeding with no other specific recommendation. Mayor Niemann opened the 2 
public hearing at 7:06 p.m. Ms. Post reported no requests to comment were received. Mayor 3 
Niemann closed the public hearing at 7:12 p.m. 4 

E. VISITORS COMMENTS 5 
Per Resolution P20-03 Emergency Declaration, live visitors’ comments have been 6 
temporarily suspended from meetings. Mr. Workman reported no written comments were 7 
received. 8 

F. NEW BUSINESS 9 
1. Council terms presentation & discussion – Councilor Edmonds reviewed the 10 
presentation provided by the Council Terms Ad Hoc Committee, including recommendations 11 
for staggered terms, term limits, residency requirements and a transition plan to implement 12 
staggered terms. Councilors Lehman provided additional input on the effect of mid-term 13 
appointments on term limits. Councilor Edmonds reviewed the staggered term options that 14 
the Committee had considered. Councilor Causey provided additional input on the residency 15 
requirements and the format of the 2022 election if a Charter amendment were approved in 16 
2020. Councilor Edmonds provided more details on the proposed transition format and 17 
reviewed the reasons for the recommendations made by the Committee. There was 18 
discussion about possible candidacy scenarios on the 2022 election ballot. 19 

There was discussion about differences in the economy and community since the 1980’s 20 
when the Charter was changed to two year terms, including population and economy 21 
growth. Councilor Low noted the letter that was previously received from former Mayor Van 22 
Hunsaker regarding history and the potential change. 23 

Councilor Thomas noted the current Council is mostly new and recommended postponing 24 
sending the question to the voters until 2022. He felt that 2020 has been a weird year and 25 
he wouldn’t be supporting approval. Mayor Niemann noted concerns that longer terms might 26 
be more beneficial to retirees and a deterrent to working citizens. Councilor Causey 27 
reviewed the timelines associated with the proposal, specifically aligning the election on a 28 
general election date to avoid election costs. Councilor Edmonds supported planning ahead 29 
for the future. Councilor Thomas noted there is a general election every two years and felt 30 
the timing was off for proposing a change. He supported term limits. 31 

Mayor Niemann described the challenges of the Council having spent time in the past year 32 
interviewing and appointing two new Councilors and stated concerns about four year terms. 33 
There was clarification of the proposed timeline and Councilor Low stated the residency 34 
requirements shouldn’t be problematic. There was discussion regarding the reasons for not 35 
considering three-year terms, including coinciding with general elections. 36 

Councilor Lehman noted that term limits do currently exist and reminded the Council that 37 
they are determining whether to send the issue to the voters, not whether to implement the 38 
change. Mr. Brewer reviewed statutory reasons that three year terms are not allowed. 39 

Ms. Post noted that the recommended motion calls for staff to draft language and schedule 40 
a public hearing for public input before the Council makes a decision on whether to send the 41 
proposal to the voters or not. There was discussion about the specificity of the 42 
recommended motion. 43 

MOTION: Councilor Low moved, Councilor Lehman second, to approve the 44 
recommendation of the City Charter Ad Hoc Committee regarding staggered terms, term 45 
lengths, term limits, residency requirements, and transition to staggered terms as presented, 46 
and direct city staff and City Attorney to develop the language change for the charter and 47 
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consider dates for a public hearing; and furthermore that the motion specifically references 1 
the preferred option by the Ad Hoc Committee that states four year terms for Mayor and City 2 
Council with 12 year term limits and 12 months’ residency, with implementation phased as 3 
outlined. Motion APPROVED 4-2 (Yes: Causey, Edmonds, Lehman, and Low; No: Thomas 4 
and Niemann). 5 
 6 
There was discussion about setting a date for a public hearing. Councilor Thomas 7 
recommended pushing the public hearing out as far as possible in hopes of having a regular 8 
City Council meeting format by then. Appreciation was expressed for the work performed by 9 
the Ad Hoc Committee. There was discussion and consensus for the language being drafted 10 
and reviewed at the June 8 meeting with a public hearing on June 22. 11 
 12 
2. Resolution 20-04 Appropriation Transfers – Ms. Swanson reviewed the funds to be 13 
allocated by transferring from the contingency line item to the appropriate departments for 14 
unanticipated expenses in the 2019-20 budget year. She noted that the 2020-21 budget was 15 
prepared anticipating that the full contingency line would be rolled over in the cash 16 
carryforward and the transfers would affect the new budget. 17 

Councilor Low reviewed the discussions that were held by the Finance & Administration 18 
Committee regarding the effect of the transfers on the next budget. A correction was noted 19 
to add the word “City” on the ninth paragraph. Ms. Swanson reviewed the higher than 20 
expected recording fees associated with deferral of SDC’s on the new houses at Millpond 21 
Crossing. She reviewed the City’s deferral program for builders to use while constructing 22 
new homes. 23 

Ms. Swanson reviewed the purpose of the contingency fund and the expectation that those 24 
funds are for unanticipated expenditures. She described the timeline of reviewing the 25 
contingency fund balance prior to developing the next budget and determining how much of 26 
the contingency fund would roll into the next budget in cash carryover. 27 

Councilor Lehman questioned the payment by the developer for the SDC deferral expenses. 28 
Ms. Swanson reviewed the recording fee reimbursements received by the developer for the 29 
deferral expenses but that the limitation in governmental accounting is to only be able to 30 
spend what was budgeted. 31 

MOTION: Councilor Edmonds moved, Councilor Low second, to move the resolution as 32 
amended. Motion APPROVED 6-0 (Yes: Causey, Edmonds, Lehman, Low, Thomas and 33 
Niemann; No: None). 34 

3. Social Service Agency COVID-19 assistance requests – Councilor Low clarified that 35 
the resolution was going to be necessary to transfer funds for the recording expenses, 36 
whether there was an allocation made for COVID-19 assistance or not. He reviewed the 37 
discussion held by the Finance & Administration Committee regarding the City’s social 38 
service agency funding program and the consideration given to the local agencies that had 39 
special needs due to the COVID-19 situation. He reviewed the requests received from the 40 
four agencies being considered and reviewed the responses for agencies that did not 41 
request assistance. He discussed the Committee’s intent not to raid the contingency 42 
inappropriately while still recognizing the services the agencies provide to the community. 43 
Councilor Lehman reviewed the Committee’s decision to specify $10,000 in funding in their 44 
recommendation. 45 

Mayor Niemann noted that he wasn’t familiar with some of the organizations and that the 46 
request from We Care didn’t resonate with him as being specifically needed. 47 
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Councilor Lehman recused himself from further specific discussion due to a real conflict of 1 
interest based on his wife’s employment by one of the agencies being considered. 2 

Ms. Swanson reviewed the services that each of the agencies provides to the community. 3 
She identified the support that We Care and Vina Moses provides to the community, 4 
including assistance with water bills, other utility bills and rent. Mayor Niemann 5 
recommended only supporting one of the two agencies and preferred the request from Vina 6 
Moses. He advocated for providing support for the requests received from Maxtivity and 7 
Strengthening Rural Families because they are located in Philomath. He recommended the 8 
ABC House be deferred to the regular funding cycle. 9 

Councilor Thomas reviewed concerns about local service organizations that are currently 10 
unable to contribute to the charities they have traditionally funded. Mayor Niemann 11 
advocated for getting the best bang for the buck in making contributions that benefit local 12 
organizations. 13 

Councilor Low noted that the agencies being considered provide safety-net services, and he 14 
added that the recommendation doesn’t prevent the Council from considering other 15 
agencies. Mayor Niemann suggested providing limited funding at this time and considering 16 
additional requests at a later time. Councilor Causey recommended not eliminating any of 17 
the organizations at this time. 18 

MOTION: Councilor Causey moved to allocate $2,500 to each of the organizations identified 19 
by the Committee at this time and consider additional allocations at a later time based on 20 
need. 21 

Mayor Niemann advocated for only allocating $1,500 to each organization at this time. 22 
Councilor Causey supported that change.  23 

Councilor Thomas seconded the original motion of $2,500 for the four organizations 24 
recommended by the Committee. There was discussion about the motion and services the 25 
agencies provide. There was additional discussion regarding the reporting typically 26 
requested from the agencies, the services they provide, and the use of the City’s funds. 27 

Mayor Niemann suggested funding for Maxtivity be considered. Councilor Thomas 28 
advocated for adding Philomath Community Services and PYAC to the list. Mr. Workman 29 
stated that the letter that was received from PCS after the Committee’s meeting did not 30 
request any assistance at this time. 31 

Councilor Low described the outreach that was conducted with the agencies that the City 32 
has past experience in assisting and the subsequent request received from Maxtivity. He 33 
described the discussion held by the Committee about outreach methods. Councilor 34 
Edmonds suggested taking more time to make a decision, even if it were in the next budget 35 
year. 36 

Councilor Causey described concerns about the perception of providing funding to one Main 37 
Street business. 38 

VOTE: 4-1 (Yes: Causey, Edmonds, Low and Thomas; No: Niemann; Abstained: Lehman) 39 

Councilor Edmonds expressed appreciation to the Finance & Administration Committee for 40 
their work. Mayor Niemann noted this discussion will rise again in a month for the annual 41 
funding round. 42 

4. Financial contribution to Philomath Chamber of Commerce – Mayor Niemann 43 
recused himself due to a real conflict of interest because of his wife’s employment at the 44 
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Chamber of Commerce. Councilor President Low assumed direction of the agenda item. He 1 
described the request that was received from the Chamber for funding assistance and the 2 
Committee’s reasons for separating the request from the social service agency requests. 3 

He noted that the Committee, on a split decision, recommended not to forward the request 4 
from Maxtivity. There was discussion about how the recommendation for $1,000 was arrived 5 
at. Ms. Swanson clarified the responsibilities involved in the use of City funds and the use of 6 
funds to support other agencies. There was discussion about providing funds to social 7 
service agencies as compared to the Chamber. Mr. Workman reviewed the timing of the 8 
Chamber membership renewals and the activities provided to the community by the 9 
Chamber. He described the value of having a strong Chamber program and the services 10 
being provided to local businesses during the pandemic. 11 

MOTION: Councilor Causey moved, Councilor Edmonds second, the City Council approve 12 
an emergency COVID-19 contribution to the Philomath Chamber of Commerce of $1,000. 13 
Motion APPROVED 5-0 (Yes: Causey, Edmonds, Lehman, Low, and Thomas; No: None; 14 
Abstained: Niemann). 15 

5. OLCC liquor license renewal recommendations – Chief Rueben summarized the 16 
review conducted prior to making a recommendation. He stated there have been zero calls 17 
in the past year related to any of these businesses and there is no disqualifying information. 18 
Ms. Post reminded the Council that the renewal fee was waived for these businesses and 19 
appreciative feedback had been received. 20 

MOTION: Councilor Low moved, Councilor Lehman second, that the Philomath City Council 21 
recommend approval of the liquor licenses for the following listed businesses: Philomath 22 
Towne Pump at 1841 Main Street, Ixtapa Mexican Restaurant at 1702 Main Street, Jona’s 23 
Market at 100 S 8th Street, Philomath Market at 1405 Main Street, Main Street Market 6 at 24 
1830 Main Street, Eats & Treats Café at 1644 Main Street, Main Street Chevron at 1414 25 
Main Street, The Meet’n Place at 1150 Main Street, Vinwood Taphouse at 1736 Main Street, 26 
Dollar General Store at 658 Main Street, The Dizzy Hen at 1247 Main Street and The 27 
Woodsman Tavern at 529 Main Street. Motion APPROVED 6-0 (Yes: Causey, Edmonds, 28 
Lehman, Low, Thomas and Niemann; No: None). 29 
 30 
6. Public Works parking lot construction award – Mayor Niemann described the wear 31 
and tear on the parking lot that has resulted in it degrading significantly. Mr. Fear described 32 
additional issues related to the discharge of spoils from the vac truck and street sweeper to 33 
meet EPA management practices for transfer and dump sites. He reviewed the bid process 34 
and the low bid from Mid-Valley Gravel. He noted the breakdown of the bids and the 35 
recommendation to award the bid to Mid-Valley Gravel, including a contingency amount. 36 

There was discussion about the vetting process for use of the contingency funds and 37 
unanticipated conditions that could result in use of the contingency funds. Mr. Fear reviewed 38 
the timeline for awarding of the bid, the contestation period, and possibly delaying the 39 
project until the ground is dryer. 40 

There was discussion about the budgeted amount of funds available for the project and the 41 
impact of any unexpended budget dollars. Ms. Swanson clarified that these funds originated 42 
in the Water and Sewer Funds and anything not spent would remain in the Public Works 43 
building and grounds category. 44 

Mr. Fear explained the vetting process for work conducted outside of the approved contract 45 
and payment only for change orders approved by the City engineer. He noted the recent 46 
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work by Mid-Valley Gravel in removing the Faxon bridge on short notice, the local people 1 
they employ, and past projects they’ve assisted the City with. 2 

MOTION: Councilor Edmonds moved, Councilor Causey second, the City Council award the 3 
project to Mid Valley Gravel for $86,111.46 with the additional contingency of $22,000. 4 
Motion APPROVED 6-0 (Yes: Causey, Edmonds, Lehman, Low, Thomas and Niemann; No: 5 
None). 6 

G. ORDINANCES 7 
1. Ordinance amending PMC 2.15 regarding election process – filing be declaration. 8 
First reading. Mayor Niemann summarized the ordinance to be considered. Mr. Brewer 9 
reviewed the petition signature gathering process and the alternative of allowing declaration 10 
by payment a fee. Mr. Workman summarized the work of the City Recorder in researching 11 
the issue and preparing the ordinance. Mr. Brewer read the proposed ordinance by title. 12 
 13 
ROLL CALL: Ordinance approved 6-0 (Yes: Causey, Edmonds, Lehman, Low, Thomas and 14 
Niemann; No: None.) Ordinance approved unanimously with an emergency clause at first 15 
reading. 16 
 17 

H. COUNCIL REPORTS 18 
Councilor Lehman – Councilor Lehman reviewed his virtual attendance at an OSU meeting 19 
related to effects of the COVID-19 situation, including tuition, enrollment numbers, resident 20 
hall occupancies and reduced revenues. He further described research projects being 21 
conducted related to the pandemic. Mayor Niemann noted the benefit to local businesses of 22 
OSU events and the impact of the absence of those. 23 
 24 
Councilor Low – Councilor Low reported on the weekly League of Oregon Cities’ calls and 25 
hearing about impacts on municipalities across the state. He noted the difference in revenue 26 
positions cities are finding themselves in, depending on the type of revenue sources they 27 
rely upon. He reported on efforts to push for additional federal funding to assist cities and 28 
counties under the 500,000 population threshold and the possibilities of a special State 29 
legislative session. 30 
 31 
Councilor Thomas – Councilor Thomas reported on his membership with the Corvallis 32 
Sewing Brigade Facebook group and the over 18,000 masks that have been sewn and 33 
donated locally, nationally and internationally. He stated everything has been donated. He 34 
recommended going to bentonrecovers.org to access additional information and request 35 
masks. Councilors Causey and Edmonds applauded Councilor Thomas’ participation in this 36 
valuable group. 37 

 38 
Councilor Edmonds – Councilor Edmonds reported on the drop in ridership on the 39 
Philomath Connection and hopes that ridership will recover when the pandemic subsides. 40 
 41 
Mayor Niemann – Mayor Niemann reviewed positive goodwill in the community, including 42 
robots delivering food, the Tinkle family delivering food and toilet paper fairies delivering 43 
toilet paper. He thanked the Workman family for planting trees at Flossie Overman Park for 44 
Arbor Day. 45 
 46 

I. STAFF REPORTS 47 
1. City Manager – Mr. Workman reported on the Benton County application to the State for 48 
Phase 1 re-opening of business in the County. He stated appreciation of the efforts of 49 
Benton County Emergency Operations and the City of Corvallis during this time. He reported 50 
on a state grant program intended for small businesses that haven’t qualified for other relief 51 



Agenda Item #B.01 
Meeting Date: 6/8/2020 

Philomath City Council Minutes of May 11, 2020  Page 28 

grants. He explained it requires the City to have a 1-to-1 matching program and the City 1 
would have to put a program together. He described the profile of the type of business that 2 
would qualify. There was discussion about any relationship to the Oregon RAIN program. 3 
There was additional discussion about the potential for creating a program and impacts on 4 
the budget. There was discussion about whether it was a good fit for the City. Mr. Workman 5 
reviewed the timelines for the first round of funding and offered to provide additional 6 
information for the Council to review. It was agreed by consensus to not make any 7 
application for the first round of funding. 8 
 9 
Mr. Workman reviewed a proposal received from a group of parents to honor graduating 10 
seniors. He described a collaboration the group has developed with Pacific Power to place 11 
banners on downtown power poles and the request for the City to act as the applicant for 12 
the purposes of the Pacific Power authorization. There was discussion about the proposal 13 
being a one-time event and the consideration of a proclamation of support for the graduating 14 
class. It was agreed by consensus to proceed with the City supporting the program.  15 
 16 
2. City Attorney – No report. 17 

 18 
3. Finance Director – No report. 19 
 20 
4. Police Chief – No report.  21 
 22 
5. City Recorder – Ms. Post reported that the filing period for Mayor and City Council 23 
elections will begin on June 3. 24 

 25 
6. Public Works Director – Mr. Fear reported hydrant flushing will begin the week of May 26 
18. He also reported that the pre-construction meeting is tomorrow for the Newton Creek 27 
sewer line and railroad crossing project with construction to begin immediately afterwards. 28 

J. INFORMATION & CORRESPONDENCE 29 
1. Philomath Connection ridership for April – No additional comment. 30 
2. Police Committee minutes of 1/28/2020 and 3/10/2020 – No comment. 31 
3. Finance & Administration Committee minutes of 5/4/2020 – No comment. 32 
4. Oregon RAIN Quarterly Report – Mayor Niemann reviewed highlights of the report. 33 
5. Opportunity to Recycle Report Approval Letter – Mr. Workman thanked Ms. Post for 34 

work on submitting the annual report and gaining approval. 35 
 36 

K. ADJOURNMENT 37 

Seeing no further business, meeting adjourned at 10:20 p.m. by Mayor Niemann. 38 

 39 

______________________________  ______________________________ 40 

Eric Niemann, Mayor    Ruth Post, MMC, City Recorder 41 



In November 2018, I was elected to the Philomath City Council for a two-year term. During the 
City of Philomath’s Spring 2020 Budget Committee meetings, I heard at least two or three 
Budget Committee members and city staff state that the current economic crisis is fraught with 
uncertainty and that they hadn’t seen enough locally relevant data to have a sense of how the 
city’s residents have been impacted economically. The majority of Philomath’s revenue is raised 
from property taxes collected from Philomath residents. Therefore, I believe that the City will be 
best positioned to weather this storm, if our residents continue to be employed, able to pay their 
bills, and are not struggling with the stress of these uncertain times. 

I recognize that there is great uncertainty in being able to predict the local economic impacts of 
the Covid-19 crisis for the next 12 months and beyond. It is also true that it would be beneficial 
to see more local data to provide more context for what the community is experiencing. 
However, it would be equally valuable to hear the stories from Philomath’s impacted 
community. I have also heard stories and seen a recent photo of long lines at Philomath 
Community Services, a local non-profit that provides free food to regional families-in-need. I 
also serve on the Board of Directors for a local non-profit, which like many similar 
organizations, has had to cut programming, layoff staff, and implement reductions in pay and 
work hours. Thus, I recognize that there are people in our community that are struggling.  

Personally, I think that it would benefit the City Council to hear more stories from impacted 
families and businesses in Philomath. At present, the Council is not accepting public testimony 
during our City meetings in verbal form during the duration of emergency declaration, but we are 
accepting written testimony. I encourage Philomath residents to share their stories with the City 
staff and City Council. While I do not have many stories to share from impacted families, I have 
attempted to dive into the available data to gain a better understanding of the economic impact to 
Philomath and Benton County (aka Corvallis MSA). I started by reviewing recent news articles, 
before exploring the State of Oregon’s Employment Department’s available data. 

According to the State of Oregon’s Employment Department data, in March, the State was 
experiencing the lowest unemployment rates (3.9%) as far as our historical records go back 
(1990). Benton County was hovering at about 2.5% at the same time and Lincoln County was at 
3.9%. However, in April the numbers spiked to record highs across the board. Statewide 
unemployment increased to 14.2%, whereas Benton County jumped to 10.2% and Lincoln 
County surged to 25.8% (Figure 1). To put these numbers into perspective, within 30 days, 
statewide and locally relevant unemployment rates jumped from the lowest rates on record to the 
highest rates ever recorded. Up until April 2020, the record unemployment rates occurred during 
“The Great Recession” of 2009.  

We might ask ourselves, “who are these unemployed workers?” In Figure 2, you can see that 
across the state, the recent workers filing unemployment claims tend towards having the lowest 
wages. Thus, our most vulnerable residents and families are more likely to be filing 
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unemployment claims. Figure 3 provides a bit more information about the local employment 
sectors that have been impacted in Linn and Benton Counties. 

On April 28, 2020, Miller reported on ​Oregon Public Broadcasting ​ that Oregon universities were 
exploring 6 different economic scenarios in order to predict the range of scenarios that could 
play out at the State’s different public universities as the campuses transitioned to providing 
100% online instruction. In a ​related article​ in the Corvallis Gazette Times, Day (May 30, 2020) 
reported that Oregon State University was moving forward with budget cuts of $124 million (a 
reduction of approximately 9.3%) for the next fiscal year beginning July 1, 2020. According to 
the article, OSU officials are putting plans in place to drastically reduce spending which 
includes: 1) reduced spending on facilities improvements, and services and supplies such as 
travel and professional development; 2) reduced personnel costs through delayed hiring; 3) 
personnel cost reductions, including a temporary salary reduction, furloughs, layoffs and 
leave-without-pay; and 4) strategic use of reserve funds. 

The Corvallis Gazette Times’s James Day ​reported ​(May 27, 2020) on a Benton County hearing 
with State Representative Dan Rayfield and State Senator Sara Gelser. The State had already 
identified lost revenue of $2.7 billion for the next fiscal year, but that the state had a $1.6 billion 
reserve, thus Rep. Rayfield suggested that the budget shortfall could be limited to $900 million 
in the next year. As co-chair of the budget-writing Joint Ways and Means Committee, Rayfield 
suggested that “You could just make an 8.5% cut to every program. You could do that, but 
everyone knows that that doesn’t make sense… You want to cut early to avoid larger cuts later… 
We’ll be looking for easy cuts.”  

According to that article, Gelser said that a special session of the Legislature would be needed to 
deal with the budget issues. Rayfield noted that the shortfall could rise to $3.5 billion to $4 
billion in the next biennium (2021-2023), “and that’s a real problem.” 
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RESOLUTION 20-05 
 

A PROCLAMATION TO RECOGNIZE THE VALUE AND CELEBRATE THE ACHIEVEMENTS OF THE 
PHILOMATH HIGH SCHOOL GRADUATING CLASS OF 2020 

 WHEREAS, the Philomath High School graduating class of two thousand twenty has 
experienced the dramatic interruption of their educational and social lives due to the novel 
coronavirus health emergency; and 

 WHEREAS, graduating students from Philomath High School, Home School, or other 
Alternative High School Programs have concluded their educational studies in their homes via online 
classes this spring; and 

 WHEREAS, the graduating seniors in the Philomath High School Class of 2020 should have 
their achievements recognized by people within this community and beyond; and 

 WHEREAS, this year's graduating class contains students who have achieved their utmost in 
academics, athletics, forestry, theater, robotics, music and more; and 

 WHEREAS, the Philomath High School Booster Club created and distributed yard signs to 
the homes of each graduate to recognize this important milestone in their lives: and 

 WHEREAS, an anonymous Philomath family stepped up to purchase street banners of each 
member of the graduating class, and multiple local area businesses have agreed to help fund and 
install the banners on utility poles throughout the City; and 

 WHEREAS, civic organizations and local foundations have awarded numerous scholarships 
and awards to many of outstanding and deserving seniors: and 

 WHEREAS, this year's graduating class contains students who have received acceptance into 
colleges, trade schools, branches of the military, and jobs in a variety of career fields they will pursue 
once they graduate; and 

 WHEREAS, the City Council of the City of Philomath is exceedingly glad to acknowledge 
and support the future success of the Two-thousand and twenty graduating class of Philomath. 

 NOW, THEREFORE, BE IT PROCLAIMED by the Common Council of the City of 
Philomath that we honor the Philomath High School Graduating Class of two thousand twenty. We 
acknowledge that this class of students has excelled, despite the enormous challenges set before 
them. They are thereby worthy of great commendation from their family, friends, and community. On 
behalf of the City of Philomath, we wish them the absolute best in all of their future efforts. 

PASSED by the Council this ________day of June 2020. 
 
APPROVED by the Mayor this _______ day of June 2020. 
 
SIGNED: _____________________________    ATTEST: _____________________________ 
   Eric Niemann, Mayor         Ruth Post, MMC, City Recorder 
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Philomath City Council 

Agenda Item Summary 
 
 Title/Topic:  Proposed Landmark Drive LID, Engineer’s Report 
__________________________________________________________________ 
  
Meeting Date: June 8, 2020      
Department: Planning   
Staff Contact:  Pat Depa/Chris Workman   
 
 
ISSUE STATEMENT 
Shall the Philomath City Council approve the Engineer’s Report for the proposed Landmark 
Drive Local Improvement District, as completed by Westech Engineering, and schedule a public 
hearing for the proposal? 

BACKGROUND 
At the April meeting, the City Council directed staff to prepare an Engineer’s Report for the 
proposed Landmark Drive Local Improvement District.  This is a private, gravel road maintained 
by the adjacent property owners, some of whom have approached the City and asked for 
assistance in improving the road through establishment of a local improvement district.  
 
The Engineer’s Report includes the following information as outlined in the Municipal Code:  

A. A map showing the general nature, location and extent of the proposed improvement 
and the land to be assessed for the payment of any part of the cost;  

B. Plans, specifications and estimates of the work to be done;  
C. An estimate of the probable cost of the improvement, including any legal, administrative 

and engineering costs;  
D. An estimate of the unit cost of the improvement to the specially benefited properties;  
E. A recommended method of apportioning the cost of the improvement to the properties;  
F. The description and assessed value of each lot, parcel of land or portion benefited by 

the improvement and the owners’ names;   
G. A statement of outstanding assessments against property to be assessed. 

With the report completed, the Council needs to vote on whether to approve the report, request 
additional information, or abandon the improvement effort.   
 
If the report is approved, a public hearing will need to be scheduled.  Staff recommends a 
hearing date of July 13, 2020, the next regularly scheduled meeting of the City Council.  Staff 
will notice the hearing generally, and provide an invitation to attend the hearing with a link to 
access the Engineer’s Report to each of the property owners to be assessed.   
 
PROS AND CONS 
The Engineer’s Report is complete and complies with all the provisions required by the code. 

Holding the Public Hearing will provide property owners the opportunity to weigh in on the 
report. 
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The Council won’t know how the adjacent property owners feel about the proposal until it hears 
from property owners. 

Holding the public hearing now, via videoconference, may be challenging for some of the 
affected property owners.  Staff will have to put in additional time to make sure those that wish 
to participate in the hearing are able to. 

COUNCIL OPTIONS 
1. Approve the Engineer’s Report for the proposed Landmark Drive Local Improvement 

District as presented. 
2. Approve the Engineer’s Report for the proposed Landmark Drive Local Improvement 

District with specific changes. 
3. Direct staff to gather additional information for the Engineer’s Report and bring it back for 

consideration at a future meeting. 
4. Do not approve the Engineer’s Report and table the proposed Landmark Drive Local 

Improvement District discussion. 
 
CITY MANAGER RECOMMENDATION 
Property owners have come to the City for help to improve Landmark Drive.  The Engineer’s 
Report in an important first step in what the project will cost and how the cost will be assessed 
to adjacent property owners.  Holding the Public Hearing is the next important step in the 
process so property owners can voice their opinions.       
 
RECOMMENDED MOTION 
“I move to approve the Engineer’s Report for the proposed Landmark Drive Local Improvement 
District and direct staff to notice a Public Hearing for July 13, 2020 to the affected property 
owners and the public.”  
 
ATTACHMENTS 

A. Engineer’s Report for the proposed Landmark Drive Local Improvement District 



 

Westech Engineering, Inc., 3841 Fairview Industrial Dr. SE, Suite 100, Salem OR 97302 

Technical Memorandum	

 

June 3, 2020 

To: City of Philomath 

From: Christopher J. Brugato, P.E. 
 
Reviewed by: Steven A. Ward, P.E.   

              
RE:  Landmark Drive Improvements 

Engineer’s Report 

Landmark Drive Local Improvement District 

City of Philomath 
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1. Introduction 

The proposed Local Improvement District (LID) project includes the improvement of Landmark Drive in Philomath, 
Oregon from the intersection of Main Street (Highway 20/34) north approximately 630 feet.  The existing road is 
gravel with ditches on both sides.  The proposed improvements include a new asphalt roadway with curbs and a 
sidewalk on one side. The purpose of this report is to estimate the cost to fully improve Landmark Drive and make 
recommendations as to the most equitable method to assess the benefiting properties. 

2. Authorization 

In April of 2020, the City of Philomath authorized Westech Engineering, Inc. as City Engineer to prepare a Local 
Improvement District Report for the formation of a LID for the proposed improvements to Landmark Drive. 

3. Description of Improvements 

Landmark Drive is currently a gravel road with roadside ditches on both sides.  The road is currently located on private 
property that is part of four separate tax lots.  Some of the existing properties are served by City water and none are 
served by City sewer.   A sanitary sewer mainline pipe exists in Main Street, but there is no sanitary sewer piping in 
Landmark Drive.   A public waterline exists in Landmark Drive, but it terminates about 150 feet south of the north end 
of the proposed improvements.   The proposed improvements include the following.  

 New 50 foot wide right of way dedication. 

 New 8 or 10 inch sanitary sewer collection pipe from Main Street north to the end of the project. 

 New sanitary sewer service lateral piping from the mainline to the edge of the right of way for each lot.  The 
property owners will be responsible for connecting to the lateral piping.   

 New 12 inch water mainline piping from the end of the existing mainline to the north end of the proposed 
improvements (approximately 150 feet). 

 New water service lines to each property that is not currently served.  

 A new 34 foot wide asphalt road with curbs and gutters on both sides of the road. This roadway width allows 
for two traffic lanes and two bike lanes.   

 A new 5 foot wide curb line sidewalk on the west side of the road.   

 New street lights.    

 

Figure 1 is a graphical depiction of the proposed improvements.  
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Figure 1: Proposed Landmark Drive Improvements 
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4. Method of Assessment 

We recommend the properties be assessed on the ratio of the area of each property, to the total area of all of the subject 
properties.  A breakdown of the estimated costs and estimated assessment for each property is included in Section 6.  

5. Estimated Project Costs 

A detailed cost estimate is provided in Appendix A.   The total recommended project budget is $859,000.  This 
includes construction costs and soft costs such as surveying, engineering, legal, and administrative costs.  The 
recommended project budget also includes a 10% construction contingency. The costs are in May 2020 dollars (ENR 
Construction Cost Index = 11,400).  

6. Proposed Assessment 

The following table includes a listing of the proposed assessment for each property based on the relative area of each 
lot.  

Table 1:  Proposed Assessment for Each Property 
Owner/Mailing Address Property Address Assessed 

Value 
Tax Lot 
Number 

Lot Area 
(acres) 

Assessment 

McConell, Cynthia 
2707 Main St. Philomath, OR 97370 

2707 to 2709 Main St.  $322,217 12507BC13100 0.75 acres $29,785 

McConell, Cynthia 
2707 Main St. Philomath, OR 97370 

Unassigned $65,340 12507BC13200 1.0 acres $39,713 

Jam Nelson, LLC 
PO Box 33 , Blodgett, OR 97326 

428 Landmark Dr. $597,992 12507B001900 1.12 acres $44,479 

Tomorrows Dream, Inc. 
33186 Ada Dr., Philomath, OR 97370 

432 Landmark Dr. $334,443 12507B002000 1.72 acres $68,307 

Hartz Ronald & Barbara & Norman 
405 Landmark Dr., Philomath, OR 97370 

Unassigned $172,497 12507B002100 10.38 acres $412,225 

Hartz, Ronald E 
405 Landmark Dr, Philomath, OR 97370 

405 Landmark Dr. $377,257 120507BC12900 0.9 acres $35,742 

Hartz, Ronald E 
405 Landmark Dr, Philomath, OR 97370 

Unassigned $42,627 12507BC13000 0.47 acres $18,665 

Philomath Self Storage, LLC 
918 S Horton St., Ste 1000, Seattle WA, 98134 

421 Landmark Dr. $1,493,397 12507B001400 3.51 acres $139,394 

Philomath Self Storage, LLC 
918 S Horton St., Ste 1000, Seattle WA, 98134 

Unassigned $398,199 12507B001301 1.78 acres $70,690 

Total    21.63 acres $859,000 

No outstanding assessments against any of the properties to be assessed were found in the 2019 Benton County Tax Assessment records.  
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Landmark Drive LID Improvements
City of Philomath, Oregon

Item 
No.    Description Estimated 

Quantity Unit Unit Price Total Price

1. Mobilization, Bonds, Permits and Insurance ALL L.S. Lump Sum $55,000.00

2. Water System 
a. 12 Inch Water mainline including trench, pipe, and backfill 150 L.F. $90.00 $13,500.00
b. Fire Hydrant Assemblies 2 Each $5,500.00 $11,000.00
c. Water Services 6 Each $2,500.00 $15,000.00

3. Sanitary Sewer System
a. Connection to Manhole at Main Street ALL L.S. Lump Sum $2,500.00
b. Mainline Pipe 650 L.F. $110.00 $71,500.00
c. Manholes 3 Each $6,500.00 $19,500.00
d. Service Laterals (From Mainline to Property Line) 250 L.F. $65.00 $16,250.00
e. Service Lateral Cleanout 9 Each $750.00 $6,750.00

4. Street and Storm Drainage Improvements
a. Excavate Existing Gravel Road, Waste Material,  & Subgrade Prep. 1630 C.Y. $50.00 $81,500.00
b. Base Rock (16 Inches Thick) 2150 Ton $22.00 $47,300.00
c. Overexcavation, Stabilization Fabric, and Rock Backfill 190 C.Y. $75.00 $14,250.00
d. Curbs 1260 L.F. $25.00 $31,500.00
e. Concrete Sidewalks 2280 S.F. $6.00 $13,680.00
f. Concrete Driveways 875 S.F. $10.00 $8,750.00
g. Handicap Ramps 2 Each $5,000.00 $10,000.00
h. AC Paving (5 Inches Thick) 675 Ton $110.00 $74,250.00
i. Catch Basins 4 Each $2,000.00 $8,000.00
j. Area Drains and Lateral Piping 6 Each $2,500.00 $15,000.00
k. Storm Drainage Piping 800 L.F. $50.00 $40,000.00
l. Storm Drainage Manholes 4 Each $2,500.00 $10,000.00
m. Signing & Striping ALL L.S. Lump Sum $2,500.00
n. Grade Transitions and Landscaping Behind Sidewalk 6300 S.F. $2.50 $15,750.00
o. Miscellaneous Civil Improvements ALL L.S. Lump Sum $25,000.00
p.  Street Lights 3 Each $2,500.00 $7,500.00
q. Franchise Utility Conduits and Pull Vaults ALL L.S. Lump Sum $20,000.00
r. Street Trees ALL L.S. Lump Sum $2,000.00

5. Miscellaneous
a. Construction Staking ALL L.S. Lump Sum $6,000.00
b. Materials & Compaction Testing ALL L.S. Lump Sum $5,000.00
c. Temporary Traffic Control ALL L.S. Lump Sum $2,000.00

Total Construction Costs $650,980.00

Budgetary Cost Estimate

Page 1 of 2



Landmark Drive LID Improvements
City of Philomath, Oregon

Item 
No.    Description Estimated 

Quantity Unit Unit Price Total Price

Budgetary Cost Estimate

Soft Costs
Engineering, surveying, and Inspection (20% of construction cost) $130,000.00
Legal & Admin (2% of construction cost) $13,000.00
Contingency (10% of construction cost) $65,000.00

Total Soft Costs $208,000.00

Total Recommended Project Budget $858,980.00

Assumptions 
1. Estimate based on two 34 foot wide street, curbs on both sides, and 5 foot wide sidewalks on west side only.
2. Estimate does not include any offsite storm drainage piping. 
3. Estimate in 2020 dollars (ENR 20 Construction Cost Index = 11,400)
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MEMORANDUM 

TO: Mayor and City Council 

FROM: Jim Brewer, City Attorney 

DATE:  June 4, 2020 

RE: Possible Charter Amendment 

As you saw at your last meeting, an ad hoc group has reviewed the City Charter and proposed 

amending the Charter to allow staggered Council terms.  Due to state election laws, this could 

require Council terms of four years.  To accommodate three four-year terms, the language 

currently limiting Council terms to ten years would need to be adjusted.  The ad hoc group also 

recommended extending the residency requiring from 6 months to 12 months.  At the last 

Council meetings, the Council expressed general approval for the concept, and asked to have 

specific language to consider.  To accomplish the goals presented to the Council at its last 

meeting, Sections 3.4 and 3.5 would need to be replaced with new language.  Subsections 1 and 

3 of Section 3.8 would also need new language. 

Attached to this memorandum is draft language based on the text in the power point presentation 

given at the last Council meeting.  We have provided several options regarding Section 3.4, 

regarding which three council members first have four-year terms, and which initially keep two-

year terms.  These options and the other draft language are provided to assist the Council 

discussion, as the Council may have other thoughts on how to best accomplish this.  Any of the 

options would work, so the choice may come down to Council and community preference.  The 

draft language for Sections 3.5 and Subsections 1 and 3 of Section 3.8 is more straightforward, 

but the Council may edit or change it prior to a public hearing on the concept. 

Our recommendation is that City Council review the draft language and arrive at draft language 

for public consideration through a public hearing at the next meeting.  That language can then be 

put into the form for a ballot title proposing its adoption at the November 2020 general election.  
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Options for possible charter amendments 
Staggered terms and term limits P a g e  | 1 
June 8 Council Meeting 

Options for text of Charter Amendments related to staggered council terms and term limits: 

Section 3.4 Councilors. 

Six Councilors shall be elected at the 2022 biennial general election.  The three Councilors elected in 

2022 with the highest number of votes shall each serve a term of four years, and the three Councilors 

with the lowest number of votes shall each serve a term of two years. At the 2024 biennial general 

election, three Councilors shall be elected, each for a term of four years.   

At each subsequent biennial general election, three Councilors shall be elected, each for a term of four 

years. 

[or] 

Section 3.4 Councilors. 

Effective at the 2022 biennial general election, six Councilors shall be elected.  The three Councilors 

elected in 2022 shall draw lots at the first council meeting of the year following the election, and three 

Councilors shall be selected to each serve a term of four years. The remaining three Councilors shall 

serve a term of two years.  At the 2024 biennial general election, three Councilors shall be elected, 

each for a term of four years.   

At each subsequent biennial general election, three Councilors shall be elected, each for a term of four 

years. 

[or] 

Section 3.4 Councilors. 

Six Councilors shall be elected at the 2022 biennial general election.  The three Councilors elected in 

2022 who have served the least time holding office as a Councilor for the City of Philomath shall each 

serve a term of four years, and the three Councilors who have served the most time holding office as a 

Councilor for the City of Philomath shall each serve a term of two years. At the 2024 biennial general 

election, three Councilors shall be elected, each for a term of four years.  

At each subsequent biennial general election, three Councilors shall be elected, each for a term of four 

years. 

Section 3.5 Mayor. 

Effective with the 2024 biennial general election, and then each subsequent four years, a mayor shall 

be elected for a term of four years.  

/// 
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Section 3.8 Qualifications of officers. 

(1) To be eligible for an elective city office, a person at the time of election must be a qualified elector 

within the meaning of the state constitution and have resided in the city during the twelve months 

immediately preceding the election. For purposes of this subsection, city means all areas included in the 

corporate limits as of the date of the election. 

(2) No appointive officer or employee may serve on the council. 

(3) No person may be a candidate for the offices of mayor and council at the same election, nor shall any 

person serve a continuous period of the council, including service as mayor, of more than three four-

year terms. For purposes of eligibility, a person appointed to fill a council position pursuant to Section 

7.2 of this Charter shall be considered to have served a four-year term only if the person has  served in 

the appointed council position for two years or more.  A partial term of less than two years shall not 

be counted in considering the eligibility of a person.   

(4) Except as otherwise provided in this section, the council is the final judge of the qualifications and 

election of its own members. 
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Philomath	Police	Department	

1010 Applegate Street, Philomath, Oregon 97370   541-929-6911 

Chief		Ken	Rueben	
"Committed to Quality Service in Partnership with the Community" 

Memorandum	

TO: Ruth	Post,	City	Recorder 

FROM:    Ken	Rueben,	Chief	of	Police  

SUBJECT: Eats	and	Treats	Cafe,			OLCC	Permit 

DATE: May	18,	2020 

________________________________________________________________ 

We have reviewed the OLCC permit (Liquor License Application) submitted by the 
Eats and Treats 

The official address of the business will be 1644 Main Street, Philomath, Oregon.  

The application is complete, and no disqualifying information was discovered 
during the review.   

If you need additional information, please let me know.   

Suggested	Motion:			

I	move	that	the	Philomath	City	Council	recommend	approval	of	the	OLCC	
Liquor	License	Application	submitted	by	Eats	and	Treats	Cafe.	
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Frances McHenry
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Philomath City Council 

Agenda Item Summary 
 
 Title/Topic:  OLCC Annual Liquor License Renewal Fees 
__________________________________________________________________ 
  
Meeting Date:   June 8, 2020         
Department: Administration 
Staff: City Recorder Ruth Post   
 
 
 
ISSUE STATEMENT 
Shall the City Council waive the liquor license fee for an off-premises permit for Eats and Treats 
restaurant? 
 
BACKGROUND 
PMC Chapter 5.25 establishes criteria for Council consideration in recommending to the Oregon 
Liquor Control Commission (OLCC) that it grant, deny, modify or renew liquor licenses for 
premises within the city. Section 5.25.020(B) requires the processing fee established by the 
Council to be paid. This fee is established by resolution as $75 per new liquor license.  
 
Eats and Treats restaurant has applied for an off-premises liquor permit. They currently have an 
on-premises permit to sell alcohol within the restaurant. Per owner Lynda McHenry, the purpose 
of the off-premises permit is to allow sales of full, unopened bottles of wine with to-go dinners. 
Their intent is to promote local wineries by offering bottles of wines for purchase. OLCC has 
granted them a 90-day authority to sell the off-premises alcohol at this time. 
 
COUNCIL OPTIONS 

1. Direct staff to notify Eats and Treats restaurant that the $75 fee has been waived. 
2. Direct staff to proceed with collecting the $75 fee.  

 
CITY MANAGER RECOMMENDATION 
 
 
RECOMMENDED MOTION 
 
 
 



2019 Annual Report 

Philomath Community Services 

March 6, 2020 

To: PCS Board, Managers, and Volunteers 

From: Mark McGuire, Executive Director 

RE:  PCS Annual Report for 2019 

It is my pleasure to report on an excellent year for Philomath Community Services. Thanks to our Board 

of Directors, Program Managers and other volunteers who successfully provided services to hundreds of 

our local community members—even more than last year! Also, thank you to the citizens, businesses and 

grantors for their support, allowing us to continue to enable people helping people. 

Clients Served 

In 2019, Philomath Community Services served 1,992 

unduplicated individuals in their 1,394 families in one 

or more of our programs. This included 1,203 adults and 

800 children. 1,012 of the families had Philomath 

addresses. 

Individually, our programs served the following: 

• Food Bank: Served 1,009 individuals

• Gleaners: Served 439 different individuals including 281

adults and 158 children

• Holiday Cheer: Served 62 families (105 adults and 147 children)

• June’s Kids Kloset: Served 398 children, averaging 33 per month

• Lupe’s Community Garden: Grew 685 pounds of produce for the Food Bank

Volunteer Hours  

In 2019, 23,253 hours were served. If the volunteers were paid 

$15.00 per hour, this would result in wages of $348,795.  

• Board, Committees and office: 3,268 hours

• Food Bank: 22 volunteers for 2350 hours

• Gleaners: 15,411 hours, and 21,152 personal vehicle miles

• Holiday Cheer: 25 volunteers for 325 hours

• June’s Kids Kloset: 1694 hours

• Lupe’s Community Garden: 205 hours

In-Kind Donations  

In 2019, our programs received the following in-kind donations. 

• Food Bank: 7,294 pounds of food and household items

• Gleaners: 261,681 pounds of food and household items. Members received 206,644 lbs and

55,037 lbs were redistributed to other agencies

• June’s Kids Kloset: 286 donations of 5,396 lbs of clothing, books, and school supplies

• Holiday Cheer: Approximately $11,025 for children’s gifts and $2,800 for hygiene baskets from

121 sponsors

2019 Garden Work Party 
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This institution is an equal opportunity provider. 

Philomath Community Services is a 501(c)(3) non-profit. 

Donations are tax deductible to the extent provided by law. 

Grants Awarded  

In 2019, we were awarded $43,758 in grants.  

• $8,000 from Starker Forests, Inc.: for an emergency stairway 

• $7,700 from the Oregon Food Bank: for refrigeration units 

• $6,100 from the City of Philomath: for operations 

• $5,000 from the Bessemer Trust: for operations 

• $4,000 from Confederated Tribes of Siletz Indians: for food 

• $2,719 from the Philomath Community Foundation: for an emergency stairway 

• $2,503 from United Way of Benton and Lincoln Counties: for basic needs 

• $2,000 from the Soroptimist Club: for back-to-school clothing 

• $1,585 from the Emergency Food and Shelter Program: for food 

• $1,500 from the Chamber Family Foundation: for totes 

• $1,250 from the Legastee Foundation: for operations 

• $901 from the City of Corvallis: for operations 

• $500 from the OSU Folk Club: for laying gravel 
 

Donations 

In 2019, PCS received $33,266 from 163 generous donors. 
 

Highlights and Goals Completed 

In 2019, we accomplished the following: 

• Laid a new gravel parking lot 

• Completed our first full year with paid staff 

• Brought on three new Board members 

• Brought on a new Volunteer Coordinator 

• Reconfigured upstairs storage to improve weight distribution 

• Made significant progress on Strategic Planning 

• Participated in the Edible Garden Tours 

• Participated in the Philomath Frolic Parade 

• Hosted info tables at the Philomath Fire & Rescue Open House and Music in the Park 

• Raised considerable funds through partnerships with Peace Lutheran Church and their Blackberry 

Jam event, as well as with the Philomath Car Show staff and Philomath High School with their 

Penny Drive for Holiday Cheer 

• Brought in over 450 pounds of school supplies through a city-wide collection drive, with more 

than half donated by Shannon Morgan, a consultant for Thirty-One 

• Received over 1,300 pairs of socks & undergarments, thanks to HP’s PageWide Web Press 

• Benefited from the work of dozens of volunteers from various organizers, including Love INC’s 

City Serve, Oregon Tilth’s Volunteer Day, and United Way & HP’s Day of Action 

 

 

 

Thank you so much to the citizens of our community! 

2019 Blueberry Glean 

PCS in 2019 Philomath Frolic Parade 

Agenda Item #I.01 
Meeting Date: 6/8/2020





Agenda Item K.01
Meeting Date: 6/8/2020

0

500

1000

1500

2000

2500

3000

3500

July Aug Sept Oct Nov Dec Jan Feb Mar Apr May June

Philomath Connection Bus Ridership
Monthly Totals

13-14 14-15 15-16 16-17 17-18 18-19 19-20

2019-2020



0

500

1000

1500

2000

2500

3000

3500
Ju

ly
Au

g
Se

pt O
ct

N
ov De

c
Ja

n
Fe

b
M

ar Ap
r

M
ay

Ju
ne Ju
ly

Au
g

Se
pt O
ct

N
ov De

c
Ja

n
Fe

b
M

ar Ap
r

M
ay

Ju
ne Ju
ly

Au
g

Se
pt O
ct

N
ov De

c
Ja

n
Fe

b
M

ar Ap
r

M
ay

Ju
ne Ju
ly

Au
g

Se
pt O
ct

N
ov De

c
Ja

n
Fe

b
M

ar Ap
r

M
ay

13-14 14-15 15-16 16-17

Philomath Connection Bus Monthly Ridership

Monthly Totals



Monthly Totals
July 2469
Aug 2330
Sept 2177
Oct 3293
Nov 2264
Dec 2270
Jan 2820
Feb 2372
Mar 2392
Apr 2616
May 2686
June 2120
July 2355
Aug 2054
Sept 2124
Oct 2778
Nov 2079
Dec 2067
Jan 2077
Feb 2059
Mar 2157
Apr 2277
May 2196
June 1893
July 2039
Aug 1620
Sept 1499
Oct 1937
Nov 1581
Dec 1473
Jan 1769
Feb 1971
Mar 1962
Apr 1837
May 1813
June 1477

16-17 July 1472
Aug 1524
Sept 1658
Oct 1865
Nov 1723
Dec 1284
Jan 1642
Feb 1697
Mar 1456
Apr 1428

13-14

14-15

15-16



May 1588
June 1522

17-18 July 1312
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13-14 14-15 15-16 16-17 17-18 18-19 19-20
July 2469 2355 2039 1472 1312 1333 1381
Aug 2330 2054 1620 1524 1320 1333 1337
Sept 2177 2124 1499 1658 1572 1338 1191
Oct 3293 2778 1937 1865 2017 1703 1836
Nov 2264 2079 1581 1723 1603 1324 1665
Dec 2270 2067 1473 1284 1249 1041 1315
Jan 2820 2077 1769 1642 1616 1555 1759
Feb 2372 2059 1971 1697 1490 1465 1865
Mar 2392 2157 1962 1456 1475 1326 1382
Apr 2616 2277 1837 1428 1433 1398 784
May 2686 2196 1813 1588 1529 1360 819
June 2120 1893 1477 1522 1337 1147



PHILOMATH CONNECTION RIDERSHIP SUMMARY
2019-2020 SUMMARY TOTAL RIDES - 15,334         DAYS OF SERVICE- 282 AVG RIDE/DAY- 54           
2018-2019 SUMMARY TOTAL RIDES - 16,306         DAYS OF SERVICE- 306 AVG RIDE/DAY- 53
2017-2018 SUMMARY TOTAL RIDES - 17,953         DAYS OF SERVICE- 279 AVG RIDE/DAY- 64
2016-2017 SUMMARY TOTAL RIDES - 18,859         DAYS OF SERVICE- 257 AVG RIDE/DAY- 73
2015-2016 SUMMARY TOTAL RIDES - 17,387         DAYS OF SERVICE- 237 AVG RIDE/DAY- 73

MONTH DAYS OF SVC TOTAL FOR MONTH AVERAGE RIDES PER DAY
2019-2020
JULY 26 1,381 53
AUGUST 27 1,337 50
SEPTEMBER 24 1,191 50
OCTOBER 27 1,836 68
NOVEMBER 25 1,665 67
DECEMBER 25 1,315 53
JANUARY 26 1,759 68
FEBRUARY 25 1,865 75
MARCH 26 1,382 53
APRIL 26 784 30
MAY 25 819 33
JUNE 26 0

2018-2019
JULY 25 1,333 53
AUGUST 27 1,333 49
SEPTEMBER 24 1,338 56
OCTOBER 27 1,703 63
NOVEMBER 25 1,324 53
DECEMBER 25 1,041 42
JANUARY 26 1,555 60
FEBRUARY 24 1,465 61
MARCH 26 1,326 51
APRIL 26 1,398 54
MAY 26 1,360 52
JUNE 25 1,130 45

RIDERSHIP BY WEEK FOR THE MONTH

PC ROUTE May 1-2 May 4-9 May 11-16 May 18-23 May 26-30
51 180 205 206 177

MONTHLY TOTAL 819
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Date 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24
Daily Riders 42 9 0 50 30 30 29 30 11 0 36 25 46 46 38 14 0 37 36 39 32 44 18 0



25 26 27 28 29 30 31
0 43 34 46 37 17 0



May
2020

Philomath Connection Count

Weekday H
Time 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28 29 30 31
7:00 AM 8 6 4 2 6 6 5 3 7 9 5 5 5 3 8 7 5 4 5 5 108
8:00 AM 3 2 2 2 2 2 6 1 5 5 4 7 3 6 6 5 4 5 2 3 75

10:00 AM 4 9 1 4 4 2 5 6 8 8 3 8 3 7 1 5 6 7 9 4 104
12:00 PM 9 9 7 3 2 3 4 2 8 7 7 7 11 3 5 8 12 4 10 7 128

1:00 PM 3 7 4 2 1 5 3 4 0 6 3 1 3 9 2 6 3 5 5 4 76
3:00 PM 5 7 8 8 6 6 5 2 12 7 9 0 6 5 4 6 6 3 6 9 120
5:00 PM 4 4 0 6 5 3 5 5 4 2 6 7 3 4 4 3 4 4 3 5 81
6:00 PM 6 6 4 3 3 3 3 2 2 2 1 2 2 2 2 4 3 2 6 0 58
Total 42 0 0 50 30 30 29 30 0 0 36 25 46 46 38 0 0 37 36 39 32 44 0 0 0 43 34 46 37 0 0 750

Weekly Totals: 51 180 205 206 177

Saturday H
Time 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 21 22 23 24 25 26 27 28 29 30 31
8:00 AM 4 4 4 6 4 22

12:00 PM 1 5 4 7 7 24
5:00 PM 4 2 6 5 6 23
Total 0 9 0 0 0 0 0 0 11 0 0 0 0 0 0 14 0 0 0 0 0 0 18 0 0 0 0 0 0 17 0 69

819TOTAL:
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City of Philomath Finance/Administration Committee Page 1 of 2 
Meeting minutes of February 28, 2020 

CITY OF PHILOMATH 1 
Finance/Administration Committee 2 

May 19, 2020 3 
 4 
Chair David Low called the meeting to order at 4:00 p.m. Due to the COVID-19 pandemic state 5 
of emergency, members of the Committee and staff attended by videoconference. The public 6 
was also provided with log-in instructions to listen and observe the meeting electronically.  7 
 8 
ROLL CALL:  9 
City Councilors Matt Lehman, Chas Jones and David Low. 10 
Staff: City Manager Chris Workman, Finance Director Joan Swanson, and City Recorder Ruth 11 
Post. 12 
 13 
MINUTES: 14 
Councilor Low moved, Councilor Jones second, to approve the minutes of May 4, 2020 as 15 
presented. Motion APPROVED 3-0 (Yes: Jones, Low and Lehman; No: None). 16 
 17 
NEW BUSINESS: 18 
3.1 Social service agency funding program – There was discussion about the existing Social 19 
Service Funding Policy #00-1. Councilor Jones suggested edits to the organizations listed under 20 
setting priorities. There was discussion about organizations being 503(c)3. There was additional 21 
discussion about references to strategic plans and goals that are outdated and need to be 22 
updated. There was discussion about making additions to the Strategic Plan and the timing of 23 
an update to the Policy. There was discussion about whether to continue to include 24 
governmental or quasi-governmental agencies or not. There was further discussion about timing 25 
of amending the Policy and the addition of possible Strategic Plan goals. There was discussion 26 
about striking the last sentence reference to “at the time of Budget adoption.” 27 
 28 
The Committee reviewed the draft application. There was discussion about striking “stable” and 29 
“source” from the reference to Funding Source. Ms. Swanson clarified the specific funding 30 
source from State Revenue Sharing. There was further discussion about word-smithing the 31 
Funding Source on both the application and the Policy. There was discussion about the 32 
establishment of the funding percentage and the role of the Budget Committee in making any 33 
recommendation that alters the allocation. 34 
 35 
There was discussion about the questions to be asked on the form. There was discussion about 36 
addition of a statement of verification in the signature section. There was discussion about 37 
requesting information regarding how prior year funding was spent.  38 
 39 
There was discussion about the process for soliciting applications on a wider scale than the 40 
historical applicants. There was discussion about the organizations that have been invited and 41 
the inclusion of any new organizations as they’ve been identified. There was discussion about 42 
the application being available on the City’s website and the process of directing potential 43 
applicants to locate it there. There was discussion about outreach, including use of the City’s 44 
newsletter. 45 
 46 
There was discussion about the Committee’s evaluation of applications. Ms. Swanson clarified 47 
that she will send out the application to the past recipients of funding. There was discussion 48 
about the timing and scheduling of a meeting to evaluate the applications, including when 49 
meeting formats might revert to in-person instead of videoconferencing. There was discussion 50 
regarding whether to hold presentations by the applicants. There was discussion and 51 
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agreement to set a Committee meeting on June 16 at 4:00 PM to evaluate the applications with 1 
no presentations. 2 
 3 
3.2 City policy on cybersecurity – Ms. Swanson summarized the issue of establishing a 4 
Cybersecurity Policy in order for the City to obtain cyber coverage from City County Insurance. 5 
She stated additional information has not yet been received from CIS and suggested tabling the 6 
issue until the June 16 meeting. There was discussion about coverage in the interim. 7 
 8 
There was discussion about the new IT computer services company the City is contracting with 9 
and precautionary payment processing measures that are already being taken. 10 
 11 
3.3 – COVID-19 Related Expense Reimbursement – Mr. Workman reviewed the potential for 12 
reimbursement of specific pandemic related expenses that is being evaluated by staff. There 13 
was further discussion about PPE expenses and staffing schedules. 14 
 15 
3.4 – The Boulevard SDC Reimbursement – Mr. Workman reviewed the response received 16 
from The Boulevard related to their System Development Charge reimbursement request. There 17 
was discussion that the budget allocation will actually be a reduced expense and will not require 18 
any adjustment to the proposed FY2020-2021 budget.  19 
 20 
Meeting adjourned at 5:28 p.m. 21 
 22 
Meeting recorded by Ruth Post, MMC, City Recorder  23 
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From: Chris Workman
To: Chas Jones; David Low; Doug Edmonds; Matt Lehman; Matthew Thomas; Ruth Causey; Eric Niemann
Cc: Ruth Post
Subject: FW: SB 1573 Court of Appeals Decision
Date: Monday, May 18, 2020 1:39:19 PM
Attachments: COA decision.pdf

Dear Council,

Please review the email below from the city attorney’s office.  I have not heard if Corvallis plans to
pursue this further up the appeal ladder, but I suspect they will not.  Let me know if you have any
questions.

Chris Workman
Philomath City Manager
541-929-6148

"Never too busy to help."

Disclaimer: This e-mail message is a public record of the City of Philomath. The contents
may be subject to public disclosure under Oregon Public Records Law and subject to the
State of Oregon Records Retention Schedules. (OAR:166.200.0200-405)

From: decoulombe@peak.org <decoulombe@peak.org> 
Sent: Wednesday, May 13, 2020 11:05 AM
To: Chris Workman <Chris.Workman@philomathoregon.gov>
Cc: 'Jim Brewer' <jkbrewer@peak.org>
Subject: SB 1573 Court of Appeals Decision

Chris:

I understand email communications are experiencing some difficulties. 
Accordingly, I’m sending this email to you.  I would appreciate it if you
forward it to the Mayor and Councilors.

After 3 years the Court of Appeals has published its decision in the City
of Corvallis and City of Philomath’s lawsuit challenging the
constitutionality of SB 1573.  You may recall that the City joined this
lawsuit to proactively get ahead of litigation over the lawfulness of
removing citizen’s right to vote on certain annexation applications.  In
short, the court’s decision found SB 1573 constitutional.  The City has
already acted proactively in adopting annexation criteria to ensure the
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IN THE COURT OF APPEALS OF THE 
STATE OF OREGON


CITY OF CORVALLIS,  
an Oregon municipal corporation,


Plaintiff-Appellant,
and


LEAGUE OF OREGON CITIES,
Plaintiff-Intervenor below,


and
CITY OF PHILOMATH,


Intervenor-Appellant,
v.


STATE OF OREGON;  
Kate Brown, Governor of Oregon;


Bev Clarno, Secretary of State; and
Jim Rue, Oregon Department of  


Land Conservation and Development;
and Caldwell Farms, LLC,
Defendants-Respondents,


and
Michael GALPIN et al.,


Defendants.
Benton County Circuit Court


16CV17878; A164595


Matthew J. Donohue, Judge.


Argued and submitted July 13, 2018.


James K. Brewer argued the cause for appellants. On 
the briefs were David E. Coulombe and Fewel, Brewer & 
Coulombe.


Peenesh Shah argued the cause for respondents State 
of Oregon, Kate Brown, Bev Clarno, and Jim Rue. Also on 
the brief were Ellen F. Rosenblum, Attorney General, and 
Benjamin Gutman, Solicitor General.


No appearance for respondent Caldwell Farms, LLC.
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Philip Thoennes filed the brief amicus curiae for League 
of Oregon Cities.


Before Ortega, Presiding Judge, and Aoyagi, Judge, and 
Powers, Judge.*


AOYAGI, J.


Vacated and remanded for entry of a judgment that 
declares the rights of the parties.


Case Summary: In this declaratory judgment action, plaintiffs, the City of 
Corvallis and the City of Philomath, sought to have ORS 222.127 declared uncon-
stitutional on its face or as applied to them. ORS 222.127 provides that, if certain 
conditions are met, the legislative body of a city “shall annex” certain territory 
within its urban growth boundary, “without submitting the proposal to the elec-
tors of the city.” Plaintiffs contend that the statute impermissibly interferes with 
the procedures of municipal governments and thus violates the home-rule provi-
sions of the Oregon Constitution. The trial court granted the state defendants’ 
motion for summary judgment, granted the state defendants’ motion to strike 
certain declarations from the summary judgment record, and denied plaintiffs’ 
cross-motions for summary judgment. Held: The trial court did not err in grant-
ing summary judgment to the state defendants and denying summary judgment 
to plaintiffs. ORS 222.127 is not unconstitutional on its face, because, at a min-
imum, it can be applied to those municipalities whose charters do not conflict 
with it, and it is not unconstitutional as applied to plaintiffs because their char-
ters exclude state-mandated annexations from the local voting requirement. As 
for striking the declarations, any error was harmless. The trial court’s rulings 
are therefore affirmed. The judgment is vacated and remanded, however, for the 
trial court to make declarations consistent the its letter ruling and the Court of 
Appeals decision.


Vacated and remanded for entry of a judgment that declares the rights of the 
parties.


______________
	 *  Aoyagi, J., vice Garrett, J. pro tempore.
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	 AOYAGI, J.
	 In this declaratory judgment action, plaintiffs 
the City of Corvallis (Corvallis) and the City of Philomath 
(Philomath) seek to have ORS 222.127 declared unconsti-
tutional on its face or as applied to them. ORS 222.127 pro-
vides that, if certain conditions are met, the legislative body 
of a city “shall annex” certain territory within its urban 
growth boundary, “without submitting the proposal to the 
electors of the city.” In plaintiffs’ view, the statute imper-
missibly interferes with the procedures of municipal govern-
ments and thus violates the “home rule” provisions of the 
Oregon Constitution.1


	 The trial court granted the state defendants’2 motion 
for summary judgment, as well as their motion to strike cer-
tain declarations from the summary judgment record, and it 
denied plaintiffs’ cross-motions for summary judgment. For 
the reasons that follow, we affirm all those rulings on the 
merits. However, because the existing judgment contains no 
declarations, which is improper in a declaratory judgment 
action, we vacate and remand for entry of a judgment that 
declares the rights of the parties.


I.  OVERVIEW OF “HOME RULE”


	 A basic understanding of “home rule” is necessary 
context for the parties’ arguments, so we begin by providing 
a very general overview.


	 Under federal constitutional law, municipal corpo-
rations are “convenient agencies” of their respective states. 
Hunter v. City of Pittsburgh, 207 US 161, 178-79, 28 S Ct 
40, 52 L Ed 151 (1907). As such, states enjoy every preroga-
tive to add or withdraw authority from their municipalities, 
merge municipalities, or abolish a municipality altogether, 
“unrestrained by any provision of the Constitution of the 


	 1  Corvallis filed the action, and Philomath and the League of Oregon Cities 
(LOC) joined later as plaintiffs-intervenors. On appeal, LOC appears amicus cur-
iae but is not a party. Because we address only Corvallis’s and Philomath’s claims 
in this opinion, we use “plaintiffs” to refer only to Corvallis and Philomath, 
excluding LOC.
	 2  The state defendants are the State of Oregon, Governor Brown, Secretary 
of State Clarno, and Oregon Department of Land Conservation and Development 
Director Rue.
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United States.” Id. It follows that cities lack inherent author-
ity and possess only those powers affirmatively granted 
by the state. That principle, known as “Dillon’s Rule”— 
referring to an influential treatise on municipal law— 
dominated American legal scholarship in the nineteenth 
and early twentieth centuries. See City of Corvallis v. Carlile, 
10 Or 139, 141 (1882). Thus, in Oregon, prior to 1906, the 
state retained all power over local affairs and had the exclu-
sive authority to adopt and amend city charters, to establish 
and alter municipal boundaries, and to grant and remove 
legislative authority. See id. at 140-41 (recognizing the lack 
of constitutional restraint on state authority over municipal 
corporations and stating that municipal corporations are 
“subordinate branch[es]” of the state).


	 In 1906, riding a wave of home-rule amend-
ments in other states, Oregon voters amended the Oregon 
Constitution to endow cities with home-rule authority and 
limit the power of the state legislature over local matters. 
Specifically, Article XI, section 2, was amended to preclude 
the state legislature from enacting, amending, or repealing 
“any charter or act of incorporation for any municipality, 
city or town” and to grant to municipal voters the “power 
to enact and amend their municipal charter, subject to the 
Constitution and criminal laws of the State of Oregon.” 
Further, Article IV, section 1, was amended to reserve initia-
tive and referendum powers “to the qualified voters of each 
municipality and district as to all local, special and munici-
pal legislation of every character in or for their municipality 
or district.”


	 The passage of the home-rule amendments laid the 
foundation for what has now been over a century of legal 
disputes regarding the scope of local government authority 
vis-à-vis state authority. See State v. Port of Astoria, 79 Or 
1, 17, 154 P 399 (1916) (by 1916, “[t]he language employed in 
Article XI, Section 2,” had already “been the subject of much 
discussion”).


	 In the resulting case law, a seminal home-rule deci-
sion of the modern era is La Grande/Astoria v. PERB, 281 
Or 137, 576 P2d 1204, adh’d to on recons, 284 Or 173, 586 
P2d 765 (1978). In La Grande, the Supreme Court crafted a 
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two-part test to determine where state authority ends and 
local authority begins. In short, if a state statute addresses 
“the structure and procedures of local agencies,” it “impinges 
on the powers reserved by the amendments to the citizens 
of local communities” and must be justified “by a need to 
safeguard the interests of persons or entities affected by the 
procedures of local government.” Id. at 156. Conversely, if it 
is “a general law addressed primarily to substantive social, 
economic, or other regulatory objectives of the state,” a state 
statute “prevails over contrary policies preferred by some 
local governments, if it is clearly intended to do so, unless 
the law is shown to be irreconcilable with the community’s 
freedom to choose its own political form.” Id.3


	 Another significant home-rule principle is the dis-
tinction between intramural and extramural authority. 
“When the legal voters of a city enact municipal legislation 
[that] operates only on themselves and for themselves, and 
[that] is confined within and extends no further than the 
corporate limits, then such voters are exercising intramu-
ral authority.” Port of Astoria, 79 Or at 17. But when “the 
legal voters of a city attempt to exercise authority beyond 
the corporate limits of their municipality, they are using an 
extramural power.” Id. While cities have “inherent, home-
rule authority” to exercise intramural power, the same is 
not true of exercising extramural power. Costco Wholesale 
Corp. v. City of Beaverton, 343 Or 18, 25, 161 P3d 926 (2007).


	 Finally, with respect to annexation in particular, 
the power to annex territory into a municipality comes 
from the state and does not derive from home-rule author-
ity. Thurber v. McMinnville, 63 Or 410, 414-15, 128 P 43 
(1912), abrogated on other grounds by State ex rel. Heinig v. 
Milwaukie et al, 231 Or 473, 373 P2d 680 (1962). Annexation 
is an extramural act. Id. at 415-16. As such, it is well set-
tled that the state may impose conditions on a municipali-
ty’s act of annexing territory into the municipality. See, e.g., 


	 3  In their second assignment of error, plaintiffs request that we “revisit and 
limit” or “abandon” La Grande’s methodology. Even if we were inclined to do so, 
which we are not, we have no authority to overrule Supreme Court precedent. 
State v. Turner, 235 Or App 462, 466, 234 P3d 993 (2010) (“[W]e remain bound by 
Supreme Court precedent until such time as that court reconsiders and disavows 
it.”). We reject plaintiffs’ second assignment of error without further discussion.
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Morsman v. City of Madras, 203 Or App 546, 555, 126 P3d 
6 (2006) (holding that the state has the authority to decide 
whether the residents of property subject to annexation get 
to vote on the annexation). What is not well settled—in that 
it was identified as an open question in 1990 and has yet 
to be answered—is whether some aspects of annexation are 
subject to exclusively local control:


“Even though a city must follow a legislatively-approved 
procedure to annex territory, it does not follow that the leg-
islature can decree any annexation for any reason. There 
is still room to argue, * * * that the borders of a municipal 
corporation are an integral part of the corporate charter 
which cannot be altered by the legislature.”


Mid-County Future Alternatives v. City of Portland, 310 Or 
152, 163-64, 795 P2d 541 (1990).


II.  FACTS


	 With that basic understanding of home rule in 
mind, we turn to the facts of this case. “On review of cross-
motions for summary judgment, we view the record for each 
motion in the light most favorable to the party opposing it to 
determine whether there is a genuine issue of material fact 
and, if not, whether either party is entitled to judgment as a 
matter of law.” O’Kain v. Landress, 299 Or App 417, 419, 450 
P3d 508 (2019).


	 In early 2016, the legislature enacted SB 1573, now 
codified at ORS 222.127. See Or Laws 2016, ch 51, § 2. As 
relevant here, it provides:


	 “(1)  This section applies to a city whose laws require a 
petition proposing annexation of territory to be submitted 
to the electors of the city.


	 “(2)  Notwithstanding a contrary provision of the city 
charter or a city ordinance, upon receipt of a petition propos-
ing annexation of territory submitted by all owners of land 
in the territory, the legislative body of the city shall annex 
the territory without submitting the proposal to the electors 
of the city if:


	 “(a)  The territory is included within an urban growth 
boundary adopted by the city or Metro, as defined in ORS 
197.015;
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	 “(b)  The territory is, or upon annexation of the terri-
tory into the city will be, subject to the acknowledged com-
prehensive plan of the city;


	 “(c)  At least one lot or parcel within the territory is 
contiguous to the city limits or is separated from the city 
limits only by a public right of way or a body of water; and


	 “(d)  The proposal conforms to all other requirements 
of the city’s ordinances.”


ORS 222.127 (emphasis added).


	 As described in the legislative history, SB 1573 was 
intended to prevent local voters from unilaterally preventing 
the development of land that was placed within the urban 
growth boundaries of cities for the purpose of development. 
See Audio Recording, Senate Committee on Rules, SB 1573, 
Feb 24, 2016, at 39:43 (statements of John Van Landingham 
and Sen Lee Beyer), http://olis.oregonlegislature.gov (accessed  
Apr 22, 2020). The statute applies only to annexations of 
territory within the urban growth boundary that is sub-
ject to or will be subject to the city’s acknowledged compre-
hensive plan. See ORS 222.127(2)(a) - (b). Additionally, the 
territory must satisfy the contiguity requirements of ORS 
222.127(2)(c), and, per ORS 222.127(2)(d), the annexation 
proposal must conform to all other requirements in the city’s  
ordinances.


	 Corvallis, Philomath, and at least 33 other Oregon 
cities have city charters or city ordinances that require voter 
approval of some or all municipal annexations. Corvallis’s 
charter provision, which is the result of a voter referendum 
and resulting 1976 charter amendment, provides:


“Section 53. Vote on Annexations. Unless mandated by 
State law, annexation, delayed or otherwise, to the City of 
Corvallis may only be approved by a prior majority vote 
among the electorate.”


Corvallis Charter of 2006, ch 10, §  53.4 Philomath’s char-
ter provision, which is the result of a voter referendum and 
resulting 1995 charter amendment, similarly provides:


	 4  The trial court construed the Corvallis Charter of 2006, so all references 
herein are to the 2006 charter. The charter has since been amended, in 2017, but 
those amendments do not affect the provision at issue. 
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“Section 11.1. Annexations by majority vote. Unless man-
dated by state law, annexations to the city of Philomath 
may only be approved by a prior majority vote among the 
electorate.”


Philomath Charter of 1987, ch 11, § 11.1.


	 On April 18, 2016, the Department of Land 
Conservation and Development (DLCD) sent a letter to local 
governments regarding “2016 Land Use Legislation,” citing 
DLCD’s obligation under ORS 197.646 to notify local gov-
ernments of certain types of new statutory requirements. 
The letter included notice that SB 1573 was “[o]ne of the 
bills that may require changes to city acknowledged com-
prehensive plans and/or land use regulations” and might 
also “affect city charters and other codes.” The letter and 
attached report also addressed other new legislation.


	 About a week later, Corvallis received two separate 
annexation petitions—one from Caldwell Farms, LLC, and 
another from a group of eight landowners—seeking annex-
ation pursuant to ORS 222.127. Corvallis directed its staff 
to comply with the city’s charter provisions and disregard 
“contrary interpretations” of ORS 222.127. Subsequently, 
Corvallis filed this declaratory judgment action, seeking 
to have ORS 222.127 declared unconstitutional, either on 
its face or as applied, because it conflicts with the home-
rule provisions of the Oregon Constitution. Philomath soon 
joined as a plaintiff-intervenor.


	 The state defendants moved for summary judg-
ment on all claims, making a variety of arguments as to 
why plaintiffs’ claims fail as a matter of law, including an 
argument regarding the specific language of Corvallis’s and 
Philomath’s charter provisions. Plaintiffs opposed the state 
defendants’ motion and filed their own cross-motions for 
summary judgment. Plaintiffs’ summary judgment materi-
als included 10 declarations from Corvallis and Philomath 
voters and a declaration from the former deputy city attor-
ney of Corvallis, regarding their understanding of the spe-
cific language of Corvallis’s charter provision. The state 
moved to strike all 11 declarations as inadmissible on vari-
ous grounds under the Oregon Evidence Code.
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	 After a hearing, the trial court granted the state 
defendants’ motions and denied plaintiffs’ motions. The 
court provided its reasoning in a detailed letter opinion. The 
court struck the declarations as irrelevant for purposes of 
construing the charter, as containing inadmissible hearsay, 
and as not based on personal knowledge. As to the sum-
mary judgment motions, the court first addressed plaintiffs’ 
as-applied constitutional challenge, concluding that the state 
had not engaged in any enforcement action against plain-
tiffs that would permit an as-applied challenge. The court 
then addressed plaintiffs’ facial challenge and determined 
that, at a minimum, ORS 222.127 is not unconstitutional as 
to cities such as Corvallis and Philomath, whose charters’ 
annexation provisions contain specific language—“[u]nless 
mandated by state law”—that avoids any potential con-
flict between the statute and the charter. Finally, the court 
addressed the constitutionality of ORS 222.127 as to cities 
whose charters do not include such language, as relevant to 
another plaintiff,5 and concluded that ORS 222.127 does not 
violate the home-rule provisions of the Oregon Constitution 
as to those cities either.


	 The trial court entered a written order consistent 
with its letter opinion. It then entered a general judgment. 
The general judgment refers to the summary judgment 
order, states that there are “no further factual or legal issues 
to resolve,” and grants judgment “to defendants”; it contains 
no declarations. Plaintiffs appeal.


III.  ANALYSIS


	 Plaintiffs raise three assignments of error on 
appeal, only two of which we address. See 304 Or App at 175 
n 3. In their first assignment of error, plaintiffs argue that 
the trial court erred in rejecting their facial challenge to 
ORS 222.127. In their third assignment of error, plaintiffs 
argue that the trial court erred in rejecting their as-applied 
challenge to ORS 222.127 and in striking the 11 declara-
tions from the summary judgment record.


	 5  As previously noted, LOC was a plaintiff-intervenor but is not a party 
on appeal. The trial court therefore had to resolve LOC’s claims, whereas we  
do not.







180	 City of Corvallis v. State of Oregon


	 As the state correctly notes, plaintiffs’ assignments 
of error do not comport with ORAP 5.45(3). See AS 2014-11  
5W LLC v. Caplan Landlord, LLC, 273 Or App 751, 769, 
359 P3d 1225 (2015) (“Under ORAP 5.45, each assignment 
of error should identify one—and only one—ruling that is 
being challenged.” (Internal quotation marks omitted.)).6 
Nonetheless, it is clear from the opening brief which rulings 
plaintiffs are challenging, and it is evident from the answer-
ing brief that the state defendants’ ability to respond has 
not been compromised. We therefore proceed to the merits. 
See Village at North Pointe Condo. Assn. v. Bloedel Constr., 
278 Or App 354, 359-61, 374 P3d 978, adh’d to as modified 
on recons, 281 Or App 322, 336, 383 P3d 409 (2016).


	 In doing so, we understand the first assignment of 
error to challenge two rulings, as related to plaintiffs’ facial 
challenge to ORS 222.127: the grant of the state defendants’ 
motion for summary judgment and the denial of plaintiffs’ 
motions for summary judgment. We understand the third 
assignment of error to challenge three rulings, as related 
to plaintiffs’ as-applied challenge to ORS 222.127: the grant 
of the state defendants’ motion for summary judgment, 
the grant of the state defendants’ motion to strike, and the 
denial of plaintiffs’ motions for summary judgment.


A.  Facial Challenge to ORS 222.127


	 A statute is facially unconstitutional if it “is inca-
pable of constitutional application in any circumstance.” 
Jensen v. Whitlow, 334 Or 412, 421, 51 P3d 599 (2002); see 
also State v. Christian, 354 Or 22, 40, 307 P3d 429 (2013) 
(“Our analysis of defendant’s facial challenge is limited to 
whether the ordinance is capable of constitutional applica-
tion in any circumstance.”); Northrup v. Hoyt, 31 Or 524, 
529, 49 P 754 (1897) (if a statute may constitutionally oper-
ate upon certain persons or cases, it is not unconstitutional 


	 6  As we intermittently remind parties, legal conclusions and points of legal 
analysis are not “rulings” to be divided into multiple assignments of error. E.g., 
Rutter v. Neuman, 188 Or App 128, 132, 71 P3d 76 (2003). Conversely, challenges 
to multiple rulings should not be combined into a single assignment of error. E.g., 
Landauer v. Landauer, 221 Or App 19, 23-24, 188 P3d 406 (2008) (“The group-
ing of a trial court’s rulings under a single assignment of error hinders evalua-
tion of each individual ruling on its merits and is a practice that should not be 
followed.”).
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simply because there may be persons or cases to whom it 
constitutionally cannot apply). The state contends—and the 
trial court agreed—that ORS 222.127 is not facially uncon-
stitutional, because, at a minimum, it is capable of constitu-
tional application as to cities whose charters do not conflict 
with ORS 222.127.


	 As discussed in more detail later, the Supreme 
Court and we have repeatedly held that charter language 
requiring a vote of the city’s electorate on annexations does 
not conflict with state statutes requiring annexation in 
particular circumstances, so long as the city’s charter con-
tains language allowing for state-mandated annexations. 
See Pieper v. Health Division, 288 Or 551, 553, 557-58, 606 
P2d 1145 (1980) (holding that state health division’s order 
requiring Corvallis to annex territory in accordance with 
a state statute did not conflict with Corvallis charter pro-
vision requiring electorate to vote on annexations, because 
the charter provision allows for annexations “mandated by 
state law”); Mid-County, 310 Or at 163-64 (rejecting consti-
tutional challenge to state statute on which local bound-
ary commissions relied to order certain annexations to two 
cities, where both cities’ charters contained language that 
effectively allowed the state legislature to alter their bor-
ders without city approval); Hunter v. Portland Metro. Area 
Local Boundary Com., 160 Or App 508, 510-12, 981 P2d 1276 
(1999) (relying on Mid-County to conclude that there was no 
conflict between a state statute and a city charter, where the 
city charter expressly permitted annexation without voter 
approval if “mandated by state law”).


	 It is not clear whether the constitutional challenges 
in Mid-County and Hunter were viewed as facial or as-applied 
challenges, to the extent that they required consideration 
of the plaintiffs’ specific charter provisions. Here, the trial 
court construed Corvallis’s and Philomath’s charters as 
part of resolving plaintiffs’ facial challenge to ORS 222.127, 
but plaintiffs and the state defendants address it as part of 
the as-applied challenge. The latter approach has intuitive 
appeal, in that the analysis is specific to these plaintiffs, as 
is typically the case for an as-applied challenge. Because it 
does not affect our disposition, we address plaintiffs’ charter 
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language as part of the as-applied analysis, consistently 
with how the parties present it. Our construction of plain-
tiffs’ charters is relevant to the facial challenge, however, 
in that it demonstrates at least two instances in which city 
charters do not conflict with ORS 222.127.7


B.  As-Applied Challenge to ORS 222.127


	 Having concluded that ORS 222.127 is not uncon-
stitutional on its face, so long as it may constitutionally be 
applied at least to cities whose charter provisions do not 
conflict with it, we next consider plaintiffs’ claim that ORS 
222.127 is unconstitutional as applied to them. We first 
address the state defendants’ argument that, because the 
executive branch has not taken enforcement action against 
them, plaintiffs cannot assert an as-applied challenge. 
We next address plaintiffs’ assertion that, in construing 
Corvallis’s and Philomath’s charters, we should consider 
11 declarations that the trial court struck from the sum-
mary judgment record. Lastly, we construe Corvallis’s and 
Philomath’s charter provisions to determine whether the 
“[u]nless mandated by state law” language defeats plain-
tiffs’ as-applied challenge.


1.  Lack of enforcement action


	 A prerequisite to challenging the constitution-
ality of a law as applied is that the law has been applied. 
That is, as relevant here, the law must have been enforced 
against the complainant. City of Eugene v. Lincoln, 183 Or 
App 36, 41, 50 P3d 1253 (2002) (“A facial challenge asserts 
that lawmakers violated the constitution when they enacted 
the ordinance; an as-applied challenge asserts that execu-
tive officials, including police and prosecutors, violated the 
constitution when they enforced the ordinance.”). The state 
defendants successfully argued to the trial court that that 
prerequisite was not met in this case.


	 7  Notably, it is apparent from the statutory language that the legislature 
meant ORS 222.127 to apply to all cities, including those whose charters conflict 
with the statute. See ORS 222.127(2) (“Notwithstanding a contrary provision of 
the city charter or a city ordinance, * * *.”). That does not change our analysis. If 
plaintiffs’ charters do not conflict, it is possible for the statute to be constitution-
ally applied, at least as to them.
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	 Plaintiffs argue that the letter that they received 
from DLCD in April 2016 constituted executive enforcement 
action. The trial court correctly rejected that argument. The 
letter is a statutorily required notice from DLCD regarding 
recently enacted land use laws that may affect local govern-
ments. See ORS 197.646(2)(a). It does not require anything, 
nor does it impose any penalty for noncompliance. Moreover, 
the final subsection of ORS 197.646 expressly provides that 
a local government’s failure to take necessary action in 
response to new land use requirements “is a basis for ini-
tiation of enforcement action pursuant to ORS 197.319 to 
197.335.” ORS 197.646(3) (emphasis added). A notice regard-
ing the existence of new land use requirements does not 
itself initiate an enforcement action.


	 Alternatively, plaintiffs rely on the annexation 
petitions that they received after the enactment of ORS 
222.127. The trial court also correctly rejected that argu-
ment. Plaintiffs cite no persuasive authority for the prop-
osition that a landowner’s mere filing of an annexation 
petition with a city, under circumstances that require 
the city to decide whether to comply with a state stat-
ute or disregard it, satisfies the prerequisite for bringing 
an as-applied challenge against the state. It cannot be 
enough for an as-applied challenge for a party to be con-
sidering not following a state law, because, until the law 
is actually applied in an enforcement action, it remains 
to be seen how it will be applied to that party, and the 
crux of an as-applied challenged is the individual appli-
cation. Notably, the petitioning landowners could have 
sought an enforcement order from Land Conservation and 
Development Commission (LCDC), but no such order is in 
the record. See OAR 660-045-0030 (permitting a person 
to petition LCDC for an enforcement order against a local  
government).


	 Normally, that would conclude our analysis of 
plaintiffs’ as-applied challenge to ORS 222.127. For the 
reasons discussed earlier, however, 304 Or App at ___, the 
facial challenge and the as-applied challenge are closely 
intertwined in this case, so it is necessary to proceed to an 
analysis of plaintiffs’ charters.
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2.  Stricken declarations
	 Because it is relevant to what we will consider in 
construing Corvallis’s and Philomath’s charters, we next 
address whether the trial court erred in striking the 11 dec-
larations from the summary judgment record. In support 
of their own interpretation of their charters, plaintiffs sub-
mitted 11 declarations: nine declarations from current or 
former Corvallis residents who voted on the 1976 charter 
amendment, a declaration from a current Philomath resi-
dent who voted on the 1987 charter amendment, and a dec-
laration from the former deputy city counsel who proposed 
the “[u]nless mandated by state law” language included in 
Corvallis’s 1976 charter amendment. The trial court struck 
all 11 declarations as irrelevant and otherwise inadmissible 
under the Oregon Evidence Code.
	 Even if we assume that the trial court’s exclusion of 
the declarations was erroneous, any error was harmless. We 
may reverse a judgment only when an error “substantially 
affect[ed] the rights of a party,” i.e., was not harmless. ORS 
19.415(2); see also OEC 103(1) (“Error may not be predicated 
upon a ruling which admits or excludes evidence unless a 
substantial right of the party is affected[.]”). Here, plain-
tiffs offered the 11 declarations as legislative history, which, 
under the applicable construction rules, is the only way that 
we could consider them. See State v. Gaines, 346 Or 160, 
171-72, 206 P3d 1042 (2009) (describing the three-step con-
struction process of analyzing text, context, and any useful 
legislative history). But even assuming that we could con-
sider the 11 declarations as legislative history of the char-
ter amendments—a contested issue on which we express no 
opinion8—we would not consider them.


	 8  The state argued, and the trial court agreed, that declarations of a handful 
of individual voters and a former deputy city attorney provided 40 years after the 
fact do not qualify as legislative history. See State v. Allison, 143 Or App 241, 251, 
923 P2d 1224, rev den, 324 Or 487 (1996) (stating that the legislative history of a 
voter-initiated charter amendment “includes statements contained in the voters’ 
pamphlet” and “other contemporaneous sources such as newspaper stories, maga-
zine articles and other reports from which it is likely the voters would have derived 
information about the initiative” (internal quotation marks omitted)); see also 
Salem-Keizer Assn. v. Salem-Keizer Sch. Dist. 24J, 186 Or App 19, 27, 61 P3d 970 
(2003) (explaining that courts “are all the more loath” to determine the intentions 
of a group by reference to isolated statements by individuals when those state-
ments are generated after the fact, rather than contemporaneously). Plaintiffs dis-
agree and argue that we can consider the declarations as legislative history.
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	 That is, even assuming that the declarations qualify 
as “legislative history” that we may consider under Gaines, 
we are only required to consider “useful” legislative history, 
and “the extent of the court’s consideration of that history, 
and the evaluative weight that the court gives it, is for the 
court to determine.” Id. at 172. Applying that standard here, 
we would not give any evaluative weight to the 11 decla-
rations stricken by the trial court, and their consideration 
would not affect our disposition. Any error in striking the 
declarations therefore was harmless.


3.  Plaintiffs’ charters


	 That brings us to the content of plaintiffs’ charters. 
Charter amendments are the product of local legislation 
and are “to be interpreted by the same means as other leg-
islation.” DeFazio v. WPPSS, 296 Or 550, 569, 679 P2d 1316 
(1984). That is, we consider the text, context, and any useful 
legislative history offered by the parties. Gaines, 346 Or at 
171-72. In this instance, we do not find any legislative his-
tory provided by the parties to be useful, so we limit our dis-
cussion to text and context, recognizing that text is always 
“primary” in the analysis. Id. The relevant text is brief.


	 As previously described, Corvallis’s charter pro-
vides that, “[u]nless mandated by State law, annexation, 
delayed or otherwise, to the City of Corvallis may only be 
approved by a prior majority vote among the electorate.” 
Corvallis Charter of 2006, ch  10, §  53 (emphasis added). 
Similarly, Philomath’s charter provides, that, “[u]nless man-
dated by state law, annexations to the city of Philomath may 
only be approved by a prior majority vote among the elec-
torate.” Philomath Charter of 1987, ch 11, § 11.1 (emphasis 
added).


	 The state defendants argue that ORS 222.127 does 
not conflict with plaintiffs’ charter provisions, because those 
provisions allow for annexation without a citizen vote if man-
dated by state law. The trial court agreed. Relying on Pieper 
and Mid-County, the trial court concluded that “Section 53 
of the Corvallis Charter and Section 11.1 of the Philomath 
[Charter] do not conflict with [ORS 222.127] because both 
specifically allow for annexation without a citizen vote if it 
is mandated by statute.”







186	 City of Corvallis v. State of Oregon


	 Pieper involved the same provision of Corvallis’s 
charter that is at issue in this case. 288 Or at 553. In Pieper, 
the state health division ordered Corvallis to adopt an ordi-
nance annexing certain territory to the city, pursuant to ORS 
222.855, which provides for territory to be annexed “without 
any vote” if the state health division finds that conditions 
in the territory pose a danger to public health that can be 
removed or alleviated by provision of sanitary, water, or like 
facilities ordinarily provided by incorporated cities. Id. at 553, 
556. Corvallis challenged the order, citing ORS 222.915, which 
provides that the health-danger annexation statutes “do not 
apply to proceedings to annex territory to any city if the char-
ter or ordinances of the city conflict with or are inconsistent 
with” them. Corvallis argued that the statutory scheme con-
flicted with its charter, because its charter required a vote of 
the electorate on all annexations. Id. at 553.


	 We affirmed, as did the Supreme Court. Id. at 558. 
The court rejected Corvallis’s argument that an annex-
ation without the vote of the people would conflict with the 
intent of its charter, explaining that it arose from a false  
premise—“the express desire of Corvallis residents to vote 
on all annexations”—that was contrary to the express char-
ter language, which “specifically provides that annexations 
‘mandated by state law’ need not be approved by such a 
vote.” Id. at 555 (emphasis in original). Given the express 
language of the charter, the “only remaining question” was 
“whether this annexation is one ‘mandated by state law.’ ” 
Id. The court concluded that it was. Id. at 557. Because the 
annexation was “mandated by state law,” it did not require 
a vote of the Corvallis electorate, and there was no conflict 
between the statute and the charter. Id.


	 Similarly, in Mid-County, local boundary commis-
sions relied on ORS 199.534 to order the cities of Portland 
and Gresham to annex certain territory, and the cities 
sought to have the statute declared unconstitutional under 
the home-rule provisions of the Oregon Constitution. 310 
Or at 155-56. The Supreme Court left “room to argue” in a 
future case that the “borders of a municipal corporation are 
an integral part of the corporate charter which cannot be 
altered by the legislature,” but it concluded that Portland 
and Gresham could not benefit from such an argument in 
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Mid-County, given their charter language. Id. at 163. The 
Portland charter allowed annexation “in any manner per-
mitted by statute,” and the Gresham charter allowed the 
city’s boundaries to be modified by voters, the city coun-
cil, or “any other agency with legal power to modify them.”  
Id. at 164. Given that language, regardless of whether the 
legislature could amend a city’s borders “against the munic-
ipality’s will,”9 the court read Portland’s and Gresham’s 
charters “as permitting legislative alteration of their bor-
ders,” and it rejected the cities’ constitutional challenge.  
Id. at 163; see also Hunter, 160 Or App at 510-12 (relying 
on Mid-County to conclude that West Linn charter did not 
conflict with state law, where charter provision included  
“[u]nless mandated by state law” language).


	 Plaintiffs argue that this case is distinguishable 
from Pieper and Mid-County, because, in their view, those 
cases involved state-mandated annexation, whereas this 
case involves a state-mandated process for annexation. Like 
the trial court, we are unpersuaded by the distinction that 
plaintiffs attempt to draw.


	 ORS 222.127(2) provides that, if specified criteria 
are met, “the legislative body of the city shall annex the ter-
ritory without submitting the proposal to the electors of the 
city.” (Emphasis added.) An annexation under that statute is 
no less mandatory than an annexation under ORS 222.855, 
the statute at issue in Pieper. An annexation under ORS 
222.855 is mandatory if the state health division issues an 
order determining that the specified criteria are met, while 
an annexation under ORS 222.127 is mandatory if the legis-
lative body of the city determines that the specified criteria 
are met.10 Although who determines whether the conditions 


	 90  The state has indicated that, in its view, the legislature likely can amend 
a city’s borders against the municipality’s will. Not surprisingly, plaintiffs dis-
agree. However, we need not reach that issue or those arguments given our dis-
position. That is, we need not answer the question left open in Mid-County.
	 10  Under ORS 222.127(2), the legislative body of the city “shall annex the 
territory” if (a) it is included within an urban growth boundary adopted by the 
city or Metro; (b) is or, upon annexation, will be subject to the acknowledged 
comprehensive plan of the city; (c) at least one lot or parcel within the territory 
is contiguous to the city limits or is separated from them only by a public right of 
way or a body of water; and (d) the proposal conforms to all other requirements of 
the city’s ordinances.
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are met is different, that does not change the fact that both 
types of annexations are mandatory, so long as the condi-
tions are met. It is also notable that, even though the state 
health division makes the predicate finding with respect to 
a health-hazard annexation, the legislative body of the city 
still must issue an ordinance effectuating the annexation. 
See ORS 222.900(1) (requiring the city to adopt an ordi-
nance, meeting specified criteria, “upon receipt of the certi-
fied copy of the finding as provided in ORS 222.880 (2) or (3) 
and certification of approval of plans under ORS 222.898”).


	 Plaintiffs next argue that the trial court’s construc-
tion of “unless mandated by state law” violates the rule 
against prospective delegation. See Advocates for Effective 
Regulation v. City of Eugene, 160 Or App 292, 311-12, 981 
P2d 368 (1999) (holding that that rule applies to munici-
pal charters). The rule against prospective delegation, as 
relevant to municipal charters, comes from three consti-
tutional provisions: (1) Article I, section 21, which provides 
that no law shall pass, “the taking effect of which shall be 
made to depend on any authority, except as provided in 
this Constitution”; (2) Article XI, section 2, which empow-
ers municipal voters to “enact and amend their municipal 
charter[s]”; and Article IV, section 1, which provides, as rel-
evant here, that the initiative and referendum powers are 
“reserved to the qualified voters of each municipality and 
district as to all local, special and municipal legislation of 
every character in or for their municipality or district.” Id.


	 There was no prospective delegation here. As was 
the case in Pieper and Hunter, the plain language of plain-
tiffs’ charter provisions demonstrates a complete legislative 
policy to generally require voter approval of annexation 
proposals except where state law mandates the annexation. 
Plaintiffs’ charter provisions do not incorporate the sub-
stance of state law. Cf. Advocates for Effective Regulation, 
160 Or App at 313 (holding that city charter provision 
incorporating the definition of “hazardous substances” from 
future federal regulations was an improper delegation of 
legislative authority). There is no reason that a city cannot 
adopt a charter provision that favors the uniformity of state 
law when state law exists. See Mid-County, 310 Or at 163 
n  11, 164 (describing city charter as giving “consent and 
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approval” to legislative alteration of borders, and recogniz-
ing that “[t]he initial power to decree an annexation still lies 
where it has always been—with the legislature”).


	 We also reject plaintiffs’ argument that the trial 
court’s construction of ORS 222.127 would allow “the excep-
tion to swallow the rule.” See 1000 Friends of Oregon v. 
LCDC (Tillamook Co.), 303 Or 430, 441, 737 P2d 607 (1987) 
(determining that it was not the legislature’s intent, when 
enacting a statute, to “allow[ ] the exception to swallow 
the rule”). Given that plaintiffs’ voters expressly excepted 
state-law-mandated annexations from the vote requirement 
when they added that requirement to plaintiffs’ charters in 
1976 and 1995, plaintiffs are not in a position to argue that 
their voters’ intent is being disregarded when the excep-
tion is applied. Plaintiffs contend that their voters intended  
“[u]nless mandated by state law” to refer only to health- 
hazard annexations, but that narrow reading cannot be 
squared with the charters’ plain language.11


	 Finally, Corvallis and Philomath protest that they 
are being compelled to annex territory against their will. 
The difficulty with that argument is that plaintiffs are 
only being compelled to do precisely what their voters pro-
vided for when they enacted the charter provisions at issue: 
comply with state law regarding mandated annexations.  
Cf. Pieper, 288 Or at 555 (Corvallis’s argument that annex-
ation without the vote of the people would conflict with the 
intent of its charter was fallacious because it rested on the 
false premise that Corvallis residents expressly desired to 
vote on all annexations, when in fact the charter specifically 
provided that annexations “mandated by state law” did not 
require voter approval). If plaintiffs’ voters are dissatisfied 
with the existing charter provisions, then amendment is 


	 11  Like the trial court, we also reject plaintiffs’ argument that the “state law” 
language in their charters should be construed to refer only to the state law that 
existed at the time of the charter amendments, i.e., 1976 for Corvallis and 1995 
for Philomath. See Seale et al v. McKinnon, 215 Or 562, 572, 336 P2d 340 (1959) 
(explaining that a statutory provision that references another law with specific-
ity should be construed to adopt the law as it existed at the time of the legislative 
enactment, while a statutory provision that refers to another body of law gener-
ally should be construed as incorporating both the law that existed at the time of 
enactment and any subsequent changes to the law).
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always possible, or, as the state notes, plaintiffs could seek 
to have their charter provisions invalidated.12


	 For all of those reasons, plaintiffs have not identi-
fied any grounds for reversal with respect to their constitu-
tional challenge to ORS 222.127 as applied to them.


IV.  CONCLUSION AND DISPOSITION


	 Accordingly, we affirm the trial court’s grant of the 
state defendants’ motion for summary judgment, grant of 
the state defendants’ motion to strike, and denial of plain-
tiffs’ cross-motions for summary judgment.


	 The judgment is defective in one regard, however, 
which is that it does not contain a declaration of the par-
ties’ rights. “If there is a justiciable controversy, the plaintiff 
is entitled to a declaration of its rights, even if that decla-
ration is directly contrary to what it believes its rights to 
be.” Beldt v. Leise, 185 Or App 572, 576, 60 P3d 1119 (2003). 
When a trial court dismisses a declaratory judgment claim 
after deciding it on the merits, it is our practice to vacate 
and remand for correction of the judgment, even if we are 
affirming on the merits. Kramer v. City of Lake Oswego, 285 
Or App 181, 215-16, 395 P3d 592 (2017), aff’d in part and 
rev’d in part, 365 Or 422, 446 P3d 1 (2019), adh’d to as mod-
ified on recons, 365 Or 691, 455 P3d 922 (2019); see also Doe 
v. Medford School Dist. 549C, 232 Or App 38, 46, 221 P3d 
787 (2009) (“When the dismissal of a declaratory judgment 
action was clearly based on a determination of the merits of 
the claim * * *, our practice has been to review that deter-
mination as a matter of law and then remand for the issu-
ance of a judgment that declares the rights of the parties in 
accordance with our review of the merits.”).


	 Here, the trial court granted judgment to defen-
dants, rather than dismissing plaintiffs’ claims, but the 
same principle applies. The correct disposition of a declar-
atory judgment claim is to enter a judgment declaring the 


	 12  On appeal, plaintiffs suggest that, if their charter provisions allow for 
application of ORS 222.127, then those provisions are unconstitutional, while the 
state disagrees that the charter provisions are unconstitutional but notes that 
plaintiffs “may seek to invalidate those provisions,” which they have not done in 
this case. We need not get into the specifics of an issue that is not before us.
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parties’ rights. De Lanoy v. Taylor, 300 Or App 517, 520, 452 
P3d 1036 (2019) (when a “party asks for a declaration, it is 
incumbent on the court to declare the respective rights of 
the parties”). Plaintiffs are entitled to a declaration, even 
if it is not the declaration they want. Beldt, 185 Or App at 
576. Accordingly, we vacate and remand for the trial court 
to enter a judgment that declares the rights of the parties. 
Any declarations should be consistent with this opinion but 
need not be limited to the issues addressed in this opinion.13


	 Vacated and remanded for entry of a judgment that 
declares the rights of the parties.


	 13  In other words, the trial court may make declarations consistent with its 
own letter opinion of February 2017, as appropriate, even if they go beyond the 
scope of this opinion, so long as they do not conflict with this opinion.







Council can make the political decision that the voters are no longer
able to make. 
 
We are reviewing the decision and will respond to any questions you
may have.  The decision is attached.    
 
David E. Coulombe
 
CONFIDENTIALITY NOTICE: The information contained in this email communication may
contain confidential information that is legally privileged. If you are not the intended recipient,
or if you have reason to believe that this message has been addressed to you in error, you are
hereby notified that your receipt of this email was not intended by the sender and any
disclosure, copying, distribution or the taking of any action in reliance on the contents of this
information except its direct delivery to the intended recipient is strictly prohibited. If you
have received this email in error, please notify me immediately by telephone at the numbers
listed above or by email and then delete the e-mail from your computer and do not print, copy
or disclose it to anyone else. Thank you.
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Agenda Item #K.08 
Meeting Date: 6/8/2020 

Park Advisory Board 
MINTUES 

May 14, 2020 

The Thursday, May 14, 2020 Park Advisory Board meeting was called to order 5:08 p.m. by Chair Dale 
Collins. Due to the state of emergency because of the COVID-19 virus pandemic, members of the Board 
attended by videoconference. The public was also provided with log-in instructions to listen and observe 
the meeting electronically.  

ROLL CALL: 
Board Members Present: Dale Collins, Sandy Heath, Carol Leach, Spencer Irwin, Izzie Elliott, and Lindy 
Young.  
Staff Present: City Manager Chris Workman. 
Guests Present: Mayor Eric Niemann. 
Media Present: Brad Fuqua, Philomath Express 

MINUTES APPROVAL: 
There were no minutes to be approved. March and April 2020 meetings were canceled. 

BUSINESS: 
Nature Park:  Chris reported that the Flossie Overman Nature Park on 11th Street is getting landscaped.   
If you follow Facebook you will see that his family assisted with planting of trees.  There will be 
meadowgrass and clover mix that will be on the outskirts.  

Public works agreed to take on planting. Chris received one bid for plants. We are looking for more 
native plants.  Dale will ask the Master Gardner Group if they have plants to sell. Chris will send plant list 
to the Parks Board members and we can see what we can find.  The strategy for planting the various 
plants has changed a bit, social distancing will need to be observed.  

Music in the Park: Certainly we will not have music this month. After discussion, the group decided to 
cancel Music in the Park for this year 2020.   Chris will let the Chamber and City Hall know.  Dale will 
inform the bands.   Lindy suggested that we could focus on the Photo Contest as an alternative summer 
activity.  

Dale asked Chris if the parks are open yet.  Chris reported that restrooms and playgrounds are still shut 
down and will remain so.  

Mayor Niemann reported that the house at 15th and College donated by Bev Durham to honor her son 
for a memorial park has been boarded up since there were squatters in the house.  Asbestos has been 
removed and Mid Valley gravel will perform the demolition for $900.  Republic Services has offered 
dumpsters for removal.  A letter of support for 100 cadets from ROTC has also been received.  Park 
construction will probably not happen this year.  

Izzie reported she has followed up on Daryl from the Lincoln City Skate park with three emails, but so far 
she has not responded.  

Dale reported that the City will hang the flower baskets on Tuesday. 

Meeting adjourned at 6:36 p.m. 

Minutes recorded by Izzie Elliott. 





Agenda Item #L.01 
Meeting Date: 6/8/2020 

EXECUTIVE SESSION 
June 8, 2020 

 
The Philomath City Council will now meet in executive session for the 
purpose of consulting with legal counsel concerning litigation. The 
executive session is held pursuant to ORS 192.660(2)(h) which allows the 
Council to meet in executive session to conduct this discussion. 
 
Representatives of the news media and designated staff and other 
designated persons shall be allowed to attend the executive session. All 
other members of the audience are asked to leave the room. 
Representatives of the news media are specifically directed not to report on 
any of the deliberations during the executive session, except to state the 
general subject of the session as previously announced. No final decision 
may be made in executive session. At the end of the executive session, we 
will return to open session and welcome any waiting audience back into the 
room. 
 
I would remind the Council Members and staff that the confidences in this 
executive session belong to the City Council as a body, and not to the 
individual members. These confidences should only be disclosed if the city 
Council as a body approves such a disclosure. If a member or staff person 
does not believe that he or she can maintain these confidences, then I 
would invite that member or staff person not to participate in the executive 
session. 
 
Mayor Eric Niemann 
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